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Introduction 


Bn  March  1993,  Cabinet  announced  that  J.S.  (Jack)  O'Neill 
would  be  the  new  Chief  Commissioner  of  the  Alberta  Human 
Rights  Commission  (AHRC),  and  that  his  first  task  would  be  to 
lead  a  public  review  of  1)  the  Individual's  Rights  Protection 
Act  (IRPA),  the  Act  which  governs  human  rights  protection  in  Alberta, 
and  2)  the  Human  Rights  Commission  which  administers  that  Act.  This 
is  the  first  review  of  the  Act  and  the  Commission  since  they  came  into 
effect  on  January  1,  1973- 

In  December  1993,  the  government  appointed  a  public  review 
panel  consisting  of  the  Chief  Commissioner,  Commissioners  Del 
Iannucci  and  Ron  Scrimshaw,  and  citizen  appointees  James  Casey, 
Jean  Forest,  Roy  Louis,  Ross  Watson  and  Amal  Umar.  All  except  the 
Chief  Commissioner,  a  full-time  employee,  volunteered  their  time  with- 
out pay. 

The  Review  Panel  was  asked  to  consult  Albertans  about  human 
rights  protection  in  the  province.  The  areas  in  particular  considered 

were: 

The  scope  of  the  IRPA 

•does  it  meet  community  expectations? 
•should  it  have  a  broader  scope? 

•how  does  it  fit  in  with  the  Canadian  Charter  of  Rights  and 
Freedoms  and  the  Canadian  Human  Rights  Act? 

•what  mandate  does  the  Act  give  the  Commission? 


Fairness  and  equity 

•are  the  complainants  and  respondents  treated  fairly  and 
equitably? 

•what  are  the  criteria  for  accepting  or  rejecting  complaints? 
Cost-effectiveness  of  the  Alberta  Human  Rights  Commission 

•do  the  services  provided  justify  the  Commission's  budget? 

•are  there  savings  that  could  be  effected  without  compromising 
the  mandate? 

Shortly  after  he  took  office,  the  Chief  Commissioner  met  with 
many  individuals,  groups  and  media  across  the  province.  He  listened 
to  their  recommendations,  urging  all  to  make  a  written  presentation  to 
the  Review  Panel  and  to  attend  the  public  hearings. 

The  public  review  had  these  components: 

1.  In  the  early  stages  of  the  review,  the  Chief  Commissioner  made  it 
widely  known  that  he  would  be  available  to  meet  with  groups,  orga- 
nizations and  individuals  to  discuss  human  rights  issues.  This  resulted 
in  numerous  requests  and  the  Chief  Commissioner  travelled  the  prov- 
ince meeting  with  all  those  who  so  requested. 

2.  Organizations  and  community  groups  were  encouraged  to  organize 
workshops  to  address  human  rights  issues  of  particular  importance  to 
them.  Twenty-three  such  workshops  were  conducted,  the  results  of 
and  recommendations  from  which  were  included  in  the  review. 

3.  A  request  for  written  and  telephone  submissions  resulted  in  an 
overwhelming  total  of  over  1,700  submissions  from  individuals  and 
groups.  Many  of  these  submissions  were  made  on  behalf  of  groups 
with  membership  in  the  hundreds  or  more. 

4.  Public  hearings  were  held  in  Lethbridge,  Calgary,  Red  Deer, 
Edmonton,  Fort  McMurray,  Grande  Prairie  and  Hinton.  One  hundred 
sixty-seven  individuals  and  groups  made  presentations  to  the  Review 
Panel.  Due  to  the  heavy  demand,  hearing  schedules  were  extended 
and  more  days  were  added  so  that  all  those  who  wished  could  ad- 
dress the  Review  Panel. 

(For  a  list  of  workshops,  public  hearing  presenters  and  group  submis- 
sions, see  Appendix  B.) 

5.  The  Review  Panel  held  extensive  meetings  to  review  submissions 
and  to  prepare  this  report. 

The  openness  of  the  review  process  was  constantly  emphasized. 
Thousands  of  Albertans'  views  and  opinions  on  human  rights  were 
presented  to  the  Review  Panel.  The  Review  Panel  believes  that  a  very 
good  cross-section  of  these  views  is  reflected  in  this  report. 


The  Review  Panel  was  impressed  by  the  sincerity  of  all  present- 
ers, and  has  incorporated  as  many  of  their  comments  as  possible  into 
the  report. 

The  Review  Panel  wishes  to  thank  the  many  people  who  took 
time  to  make  a  submission,  and  to  those  who  contributed  behind  the 
scenes  to  make  the  review  a  success. 

Although  many  people  were  concerned  that  the  government  of 
the  day  would  attempt  to  influence  the  report,  the  Review  Panel  wishes 
to  make  it  clear  that  the  review  and  report  were  completed  without 
any  interference. 

The  Review  Panel  strongly  believes  that  the  changes  recommended 
in  this  report  should  be  implemented  immediately  in  order  to  prevent 
the  erosion  of  human  rights  in  this  province. 


Members  of 
the  Review  Panel 


I  ■  mk  antes  Casey  is  an  Edmonton  lawyer  with  the  firm  of  Field  & 
I  I^B  Field  Perraton.  In  1982  he  graduated  with  distinction  from  the 
I  University  of  Saskatchewan  with  a  Bachelor  of  Commerce. 
!  1  Upon  graduation  he  worked  for  several  years  on  labour  rela- 
tions before  entering  law  school.  He  graduated  with  distinction  from 
the  University  of  Alberta  Law  School  in  1987.  Mr.  Casey  practices 
labour  and  employment  law  and  has  extensive  experience  with  Hu- 
man Rights  issues  in  the  workplace.  He  has  made  numerous  presenta- 
tions to  public  groups  and  has  published  widely  on  a  variety  of  legal 
issues.  He  has  authored  a  book  on  the  regulation  of  professions  to  be 
published  in  the  fall  of  1994.  Mr.  Casey  has  been  active  in  the  commu- 
nity and  is  past-Chairperson  of  the  Edmonton  Food  Bank. 

Jean  Forest  has  devoted  countless  hours  of  her  time  to  her 
community.  As  a  fomier  teacher  and  member  of  a  large  family,  Mrs. 
Forest's  interest  in  education  led  her  to  seek  election  to  the  Edmonton 
Catholic  School  Board.  She  served  for  nine  years  as  a  trustee.  In  1972, 
she  was  elected  to  the  Senate  of  the  University  of  Alberta.  She  was 
elected  chancellor  of  the  University  and  served  the  four-year  term 
from  1978  to  1982.  Mrs.  Forest  was  appointed  to  Alberta's  first  Human 
Rights  Commission  in  1974.  She  received  an  honourary  degree  of 
doctor  of  laws  from  the  University  of  Alberta  in  1983  and  is  recipient 
of  numerous  awards  including  the  Order  of  Canada  in  1987  and  the 
Canada  125  Anniversary  Medal  in  1992.  Mrs.  Forest  continues  to  serve 
the  community  in  many  capacities  including  as  president  of  the 
Edmonton  Community  Foundations  and  as  vice-chairperson  of  the 


Board  of  Governors  of  Newman  Theological  College.  She  is  President 
and  Managing  Director  of  Jas-Day  Investments  Ltd. 

Dellannucci  was  appointed  to  the  Human  Rights  Commission 
in  1989-  He  has  many  years  of  experience  working  with  the  multicultural 
community.  He  moved  to  Canada  from  Italy  with  his  family  in  1957. 
He  holds  a  Bachelor  of  Arts  (honours)  in  urban  geography  from  the 
University  of  Toronto  and  a  master's  degree  in  urban  and  regional 
planning  from  Queen's  University  in  Kingston,  Ontario.  Mr.  Iannucci 
is  past  president  of  the  Alberta  Chapter  of  the  National  Congress  of 
Italian  Canadians.  He  is  also  fomier  program  coordinator  for  the 
Calgary  Multicultural  Centre.  He  works  as  an  urban/community  and 
land  development  consultant  in  Calgary. 

Roy  Louis  has  a  wide  variety  of  experience  working  with  native 
organizations  and  on  behalf  of  natives  in  Alberta.  He  has  25  years  of 
experience  in  economic  development,  negotiation  and  management. 
From  1988  to  1990  he  was  president  of  the  Indian  Association  of 
Alberta  and  a  council  member  with  the  Samson  Cree  Nation  in 
Hobbema  from  1985  to  1987.  His  many  accomplishments  include 
lobbying  successfully  for  a  Task  Force  on  Native  Justice  and  working 
to  improve  communication  between  Alberta's  native  people  and  the 
RCMP.  He  successfully  negotiated  and  is  now  co-ordinating  the  devel- 
opment of  the  first  federal  corrections  facility  on  a  reserve  in  Alberta. 
He  is  currently  the  president  of  Musqua  and  Associates  Inc. 

JS.  (Jack)  O'Neill  '5  work  with  natives,  mentally  disabled  per- 
sons and  Alberta's  diverse  multicultural  community  has  given  him 
considerable  insight  into  fairness  and  equity  issues.  He  obtained  a 
Bachelor  of  Arts  from  the  University  of  Montreal  and  later  earned 
degrees  in  education  from  the  University  of  Manitoba  and  Fordham 
University  in  New  York  where  he  majored  in  counselling.  Mr.  O'Neill 
also  received  a  Bachelor  of  Divinity  from  Regis  College,  the  Jesuit 
Seminary  in  Toronto,  Ontario.  He  was  a  teacher  and  counsellor  for 
high  school,  college  and  university.  Mr.  O'Neill  was  the  chaplain  for 
several  organizations  including  an  Indian  Reserve  in  Northern  Ontario, 
a  prison  for  young  offenders,  and  a  hospital  in  Toronto.  He  was  also 
an  assistant  to  Jean  Vanier  at  the  internationally  renowned  L'Arche 
Home  for  the  Mentally  Disabled  in  France.  In  1978  Mr.  O'Neill  joined 
the  Alberta  public  service,  working  in  the  premier's  office.  In  1980,  he 
became  deputy  minister  of  Culture  (later  renamed  Culture  and 
Multiculturalism),  a  post  he  held  for  the  next  13  years. 

Ron  Scrimshaw  was  appointed  to  the  Human  Rights  Commis- 
sion in  1989.  His  involvement  in  native  and  corporate  affairs  is  exten- 
sive. He  holds  a  Doctor  of  Education  Degree  in  higher  educational 
administration  from  Brigham  Young  University,  Provo,  Utah.  From 
1975  to  1979  he  was  the  director  of  Mount  Royal  College,  Old  Sun 
Campus/Old  Sun  Community  College  on  the  Siksika  Reserve.  Dr. 


Scrimshaw  served  as  chairman  of  the  Advanced  Education  and 
Manpower's  Advisory  Committee  on  Native  People's  Education.  He 
was  a  member  of  the  Minister  of  Education's  Consultative  Committee 
on  Tolerance  and  Understanding,  and  the  University  of  Calgary  Sen- 
ate. He  is  the  Regional  Co-ordinator,  Aboriginal  Business,  for  the  Ca- 
nadian Imperial  Bank  of  Commerce. 

Ross  Watson  has  had  a  longstanding  career  working  on  behalf 
of  disabled  persons  in  Alberta.  He  has  a  Bachelor  of  Recreation  ad- 
ministration from  the  University  of  Alberta.  For  the  past  12  years  he 
has  worked  as  the  manager  of  William  Watson  Lodge  in  Kananaskis 
Provincial  Park.  The  lodge  is  designed  and  operated  for  disabled 
persons.  He  is  also  part  of  a  committee  working  on  barrier-free  design 
in  Kananaskis  Country.  As  well,  Mr.  Watson  is  working  with  Park 
Services  to  implement  standards  for  accessibility  for  disabled  persons 
in  all  provincial  parks. 

Atnal  Umar  has  had  extensive  experience  working  with  women, 
immigrants  and  disadvantaged  groups  to  promote  justice  and  equal- 
ity. She  immigrated  to  Canada  25  years  ago  after  completing  a  Master's 
Degree  at  the  University  of  Beirut.  Prior  to  that,  as  part  of  the  Interna- 
tional Leadership  Program,  she  did  an  undergraduate  degree  at 
Macalester  College  in  Minnesota.  In  Alberta  since  1980,  Mrs.  Umar  has 
worked  extensively  with  community  groups  and  helped  to  found  the 
Calgary  Immigrant  Women's  Centre  and  the  Alberta/NWT  Network  of 
Immigrant  Women.  She  was  a  member  of  the  Alberta  Advisory  Coun- 
cil on  Women's  Issues  from  1989  to  1994.  She  is  currently  working  as 
a  program  officer  in  the  Canadian  Identity  Division  of  the  federal 
Department  of  Canadian  Heritage. 


ding  Princples 
e  Review  Panel 


After  hearing  from  the  citizens  of  the  province,  the  members  of 
the  Review  Panel  affirmed  several  guiding  principles: 

Human  rights  are  for  everyone.  We  believe,  in  the  words  of 
Alberta's  Individual's  Rights  Protection  Act,  in  "the  dignity  and  the 
equal  and  inalienable  rights  of  all  persons...".  We  believe  each  person 
must  have  the  freedom  to  benefit  from  these  rights. 

We  believe  we  are  protecting  rights,  not  granting  privileges.  Hu- 
man rights  legislation  confirms  and  protects  the  existing  and  funda- 
mental rights  of  all  persons;  it  does  not  create  or  confer  rights.  To 
protect  the  rights  of  people  is  not  the  same  as  endorsing  their  choices. 

We  believe  that  protection  from  discrimination,  and  the  means  of 
stopping  discrimination  if  it  occurs,  should  be  accessible  to  all,  espe- 
cially the  disadvantaged  and  marginalized  in  our  society. 

We  believe  that  there  are  times  when  a  system  or  institution 
which  is  seemingly  neutral  may,  without  intending  to  do  so,  discrimi- 
nate against  a  group  or  class  of  people:  this  is  called  systemic  discrimi- 
nation. We  believe  it  is  important  to  identify  and  strive  to  eliminate 
systemic  discrimination. 

We  believe  that  human  rights  are  best  protected  through  educa- 
tion, prevention  and  conciliation. 

We  believe  that  human  rights  start  at  home.  We  also  believe  we 
have  responsibilities  to  the  human  family.  We  have  ratified  interna- 
tional human  rights  conventions,  and  with  these  rights  comes  the 
responsibility  to  protect  the  rights  of  others.  As  members  of  the  global 
human  community,  we  must  respond  locally  and  internationally  to 
reflect  our  province's  and  our  country's  commitment  to  international 
human  rights  conventions.  We  believe  that  people  genuinely  respect- 
ing others,  as  they  are,  is  the  cornerstone  of  freedom,  justice  and 
peace. 


Executive 


1 


he  report  is  short  and  really  does  not  need  a  summary.  We 
urge  you  to  read  it  all.  However,  a  few  lines  may  be  helpful  to 
some  of  our  readers. 


The  report  begins  looking  at  Alberta's  human  rights  legislation  in 
the  perspective  of  the  United  Nations  Universal  Declaration  of  Human 
Rights  and  the  Canadian  Charter  of  Rights.  It  underscores  the  commit- 
ment made  by  Alberta  to  these  UN  covenants  and  to  the  Charter.  With 
that  commitment  comes  obligations  on  the  government  to  protect  the 
human  rights  of  its  citizens. 

During  the  past  eighteen  months  the  very  existence  of  the  Hu- 
man Rights  Commission  has  been  questioned  by  members  of  the 
legislature  and  some  citizens.  The  overwhelming  response  from  the 
public  was  that  the  legislation  and  Commission  not  only  should  con- 
tinue, but  also  be  strengthened  and  made  more  effective.  The  Review 
Panel  recommends  that  the  Individual's  Rights  Protection  Act  and  the 
Alberta  Human  Rights  Commission  be  maintained  and  strengthened. 

A  surprisingly  large  number  of  people  addressed  the  issue  of  the 
independence  of  the  Commission.  Attention  was  turned  to  this  con- 
cern when  1)  a  minister  vetoed  a  decision  made  by  the  Commission 
and  2)  when  it  became  clear  a  department  was  interfering  with  the 
staff  and  operation  of  the  Commission.  When  the  Justice  Department 
declined  to  give  the  Review  Panel  a  legal  opinion  on  the  mandate  of 
the  Commission  and  the  role  of  a  minister  vis-a-vis  the  Commission, 


because  of  a  possible  conflict  of  interest,  the  Review  Panel  turned  to 
the  Dean  of  the  Law  Faculty  of  the  University  of  Alberta.  The  Dean 
concluded  that  the  Minister  has  no  power  to  control  the  Commission- 
ers and  Commission  staff.  He  strongly  recommended  that  the  Alberta 
Human  Rights  Commission  be  accountable  to  the  legislature,  adopting 
a  model  found  in  the  Ombudsman  Act.  Dean  Christian's  report  is 
appended  to  this  report. 

Many  presenters  discussed  the  operations  of  the  Commission.  A 
management  consulting  firm  was  engaged  to  evaluate  the  Commission's 
operation  and  cost-effectiveness.  The  bottom  line  is  that  the  Commis- 
sion runs  an  economical  business.  It  works  effectively  with  the  re- 
sources it  has.  Alberta  annually  spends  on  human  rights  the  least  of 
any  province  on  a  per  capita  basis  —  65  cents  per  person  per  year.  An 
unacceptable  backlog  has  arisen  from  an  increase  in  complaints  and  a 
decrease  in  staff,  and  has  become  a  serious  problem. 

The  Review  Panel  makes  a  number  of  recommendations  aimed 
at  speeding  up  the  process  of  bringing  complaints  to  a  final  resolution. 
Most  notable  is  the  recommendation  to  replace  the  Board  of  Inquiry 
with  a  Standing  Human  Rights  Tribunal. 

Many  presenters  recommended  that  the  Commission  put  greater 
emphasis  on  its  education  program.  In  particular,  the  public  urged  the 
Commission  to  network  with  public  and  private  organizations,  schools, 
etc.  to  develop  effective  educational  programs. 

A  chapter  is  devoted  to  Aboriginal  people  and  human  rights. 
Aboriginal  people  throughout  Canada  continue  to  be  subject  to  dis- 
crimination. Human  rights  legislation  is  little  understood  by  Aboriginal 
people.  The  Commission  appears  inaccessible  to  them.  The  Review 
Panel  recommends  that  Aboriginal  people  invite  Commission  mem- 
bers to  join  with  them  in  putting  in  place  a  process  adapted  to  the 
culture  of  Aboriginal  people. 

The  Review  Panel  reviewed  the  public's  comments  on  existing 
grounds  of  discrimination.  Those  comments  are  incorporated  succinctly 
in  the  list  of  recommendations  on  the  pages  immediately  following. 

The  topic  of  sexual  orientation  received  much  attention  through- 
out the  review  process.  Many  spoke  of  including  sexual  orientation  in 
the  Act  as  a  ground  of  discrimination;  many  spoke  against  including  it. 
The  Review  Panel  devoted  much  attention  to  this  question  before 
recommending  that  sexual  orientation  be  included  in  the  Act  as  a 
ground  of  discrimination. 


Summary  of  Recommendations 


The  Existence  of  Human  Rights  Legislation  and  the  Commission 

The  Review  Panel  recommends: 

•  that  the  Individuals  Rights  Protection  Act  and  the  Alberta 
Human  Rights  Commission  be  maintained  and  strengthened. 
The  recommendations  of  this  report  address  the  changes 
necessary  to  make  the  Act  and  the  Commission  more  effective 

•  that  the  Government  of  Alberta  on  behalf  of  all  Albertans 
reaffirm  this  province  s  commitment  to  the  protection  of  human 
rights  for  everyone  in  Alberta. 

Accountability  to  the  Legislature 

The  Review  Panel  recommends: 

•  that  the  Commission  administer  the  Act  and  the  operations  of 
the  Human  Rights  Commission  without  any  interference  from 
a  department 

•  that  the  Human  Rights  Commission  be  accountable  to  the 
legislature,  adopting  the  model  found  in  the  Ombudsman  Act. 
This  unll  require  a  legislative  change. 

Aboriginal  People  and  Human  Rights 

The  Review  Panel  recommends: 

•  that  the  Aboriginal  community  set  up  a  representative 
committee  to  which  they  unll  invite  members  of  the  Alberta 
Human  Rights  Commission  to  discuss  the  proper  procedure  for 
dealing  with  Aboriginal  human  rights  complaints  about 
discrimination.  The  Review  Panel  urges  the  Aboriginal  group 
to  meet  within  two  months  of  the  release  of  the  report 

•  that  when  a  complaint  is  brought  forward  by  an  Aboriginal 
person,  another  Aboriginal  person  of  the  complainant's  choice 
be  invited  by  the  Commission  to  serve  as  an  advocate  or  a 
guide  through  the  process 

•  that  Aboriginal  spirituality  be  considered  a  'religion  " 
wherever  that  term  appears  in  the  Act 

•  that  educational  programs  of  the  Commission  focus  on 
Aboriginal  communities 

•  that  the  Commission  establish  ways  of  becoming  more 
accessible  to  Aboriginal  men  and  women  whether  they  reside 
on  or  off  reserves,  on  Metis  settlements  or  in  urban  centres. 


Operation  of  the  Alberta  Human  Rights  Commission 

Operation 

The  Review  Panel  recommends  the  following  changes: 

•  add  one  more  support  staff  in  each  office  to  handle  inquiries 

•  add  one  intake  person  in  each  office.  The  Commission  should 
review  the  policy  affecting  the  intake  officers  ability  to  accept 
or  reject  questionable  complaints 

•  add  a  full  time  mediator  in  each  office  with  the  intention  of 
speeding  up  the  resolution  process 

•  add  three  temporary  positions  to  clear  the  existing  case  backlog 
within  a  two  year  period 

•  upgrade  computer  hardware  and  telephone  systems  in  each  of- 
fice. 

Board  of  Inquiry  or  Standing  Human  Rights  Tribunal 
The  Review  Panel  recommends  that: 

•  Boards  of  Inquiry  be  replaced  by  a  Standing  Human  Rights 
Tribunal 

•  the  budget  must  provide  sufftciettt funding  for  both  the  admin- 
istrative costs  of  the  Commission,  and  the  costs  of  hearing  cases 
by  Boards  of  Inquiry  or  Standing  Human  Rights  Tribunals 

•  the  Commission  alone  manage  its  budget  and  staff. 

Access  to  the  Human  Rights  Commission 
The  Review  Panel  recommends  that  steps  be  taken: 

•  to  ensure  the  Commission  has  a  visible  presence  in  the  commu- 
nity 

•  to  remove  procedural  barriers  incompatible  with  the  cultural 
and  social  norms  of  various  groups  (i.e.  Aboriginal  peoples) 

•  to  make  the  process  open  and  available  to  those  with  mental 
disabilities 

•  to  make  the  process  open  and  available  to  those  who  need  assis- 
tance in  communicating  in  English  (other  language  interpret- 
ers including  sign  language) 

•  to  make  sure  both  the  process  and  the  Commission  offices  meet- 
ing rooms  are  physically  accessible  to  those  with  physical  dis- 
abilities ( mobility  impaired,  hearing  impaired,  etc.) 


•  to  make  sum  the  Comm  ission  offices/meeting  rooms  are  acces- 
sible to  local  transit  and  walk-in  traffic.  In  particular  the  Re- 
view Panel  recommends  that  the  Edmonton  regional  office  be 
changed  to  a  mote  accessible  and  approachable  location. 

Selection  of  Chief  Commissioner  and  Commissioners 

The  Review  Panel  recommends  that: 

•  the  Chief  Commissioner  and  Commissioners  be  selected  by  an 
all-party  legislative  committee 

•  legislation  require  the  number  of  Commissioners  to  be  seven. 
There  should  never  be  more  than  two  vacancies 

•  theChief  Commissioner  have  a  full-time  five  year  term,  renew- 
able 

•  Com  m  issioners  have  a  three  year  term,  renewable 

•  Commissioners  receive  an  honorarium  . 

Qualifications  of  Commissioners 
The  Review  Panel  recommends: 

•  that  Commissioners  be  chosen  who  have  a  good  understand- 
ing of  human  rights  and  are  independent,  impartial,  sensitive 
to  social  issues  and  representative  of  the  diversity  of  the  Alberta 
population. 

Education 

The  Review  Panel  recommends  that: 

•  the  Commission  establish  strategic  partnerships  to  produce  and 
deliver  educational  programs  that  address  various  human 
rights  issues 

•  the  Commission  use  its  current  human  resources  to  its  fullest 
extent  in  delivery  of  public  education  programs  and  services; 
however,  it  is  also  recommended  that  both  the  complaint  pro- 
cess and  the  education  component  be  appropriately  staffed. 

•  the  Commission  initiate  a  'volunteer  program "  where  people 
would  be  trained  in  delivery  of  public  education  programs  and 
services  in  regard  to  human  rights 

•  for  education  as  well  as  accessibility,  the  Act  be  rewritten  in 
plain  language. 


Grounds  and  Areas  of  Discrimination 


Existing  Grounds  and  Areas 

The  Review  Panel  recommends  that  all  the  grounds  listed  in  the 
Act  apply  to  all  the  areas  of  discrimination  listed  in  the  Act. 

Age 

The  Review  Panel  recommends: 

•  that  age  be  a  protected  ground  in  all  areas  of  the  IRPA,  and  that 
the  definition  of  age  be  deleted  so  there  is  protection  for  any 
person  regardless  of  age 

•  that  the  Alberta  government  formally  endorse  the  UN  Conven- 
tion on  the  Rights  of  the  Child. 

Disability 

The  Review  Panel  recommends  that: 

•  u  mental  disability"  continue  to  be  the  term  used  in  the  IRPA,  as 
long  as  it  is  clear  that  the  definition  of  this  term  is  broad 
enough  to  include  all  mental,  developmental  and  learning  dis- 
orders whatever  the  cause  or  duration 

•  theAHRC  network  uith  relevant  organizations  to  determine 
how  the  Commission  can  better  serve  the  needs  of  the  mentally 
disabled.  This  includes  looking  at  systemic  discrimination 

•  that  the  AHRC  provide  an  advocate  or  interpreter  to  assist  per- 
sons uith  disabilities  through  the  complaint  procedure 

•  section  5  be  removed  from  the  IRPA  and  that  the  Safety  Codes 
Act  be  amended  so  all  new  buildings  and  public  spaces  in  the 
Province  of  Alberta  meet  accessibility  requirements,  and  that 
existing  buildings  and  public  spaces  be  adapted  where  this  is 
feasible 

•  the  provincial  government  take  a  leadership  role  in  the  issue  of 
accessibility  by  ensuring  all  government  offices  and  services  are 
in  accessible  buildings;  buildings  leased  to  the  government 
should  not  have  the  lease  renewed  unless  the  building  meets 
accessibility  guidelines 

•  it  be  made  clear  that  the  Act  includes  protection  for  people  car- 
rying the  human  immuno-deftciency  virus  (HIV)  or  other  in- 
fectious agents 

•  the  Commission  increase  its  advocacy  and  education  roles  by 
explaining  to  employers  and  others  the  meaning  of  reasonable 
accom  modation  for  special  needs  as  it  applies  in  different  situ- 
ations. 


Domestic  and  Farm  Workers 
The  Review  Panel  recommends: 

•  Section  9  be  removed  from  the  IRPA. 

Marital  Status 

The  Review  Panel  recommends: 

•  that  marital  status  apply  to  all  areas,  not  just  to  employment 

•  the  Act  include  the  follouing  definition  of  marital  status: 

marital  status  is  the  status  of  being  married,  single,  widowed, 
divorced  or  separated  and  includes  the  status  of  being  with 
a  person  of  the  opposite  sex  in  a  conjugal  relationship  outside 
marriage. 

Gender  and  Sexual  Harassment 
The  Review  Panel  recommends: 

•  that  compensation  in  cases  of  sexual  harassment  include  not 
only  lost  wages  but  also  pain  and  suffering  (the psychological 
effect) 

•  that  the  Commission  continue  to  work  unth  employers,  unions 
and  associations  on  programs  aimed  at  eliminating  sexual 
harassment  in  the  workplace. 

Race 

The  Review  Panel  endorses: 

•the  recommendation  made  by  Albertans  that  the  Commission 
network  more  with  immigrant  women  s  groups  to  become 
more  sensitive  to  their  concerns. 

The  Review  Panel  recommends: 

•  that  eliminating  racism  be  a  constant  objective  of  the  Commis- 
sion, achieved  through  education  and  action,  including  ac- 
tion to  combat  systemic  discrimination. 


Religions  Belief 


The  Review  Panel  recommends: 

•  that  the  Com  m  ission  encourage  educators  to  provide  more  in- 
formation about  religious  beliefs  and  the  importance  of  reli- 
gious freedom 

•  that  native  spirituality  should  be  officially  recognized  as  a  re- 
ligious belief  and  thus  protected  under  the  IRPA. 

Notices 

The  Review  Panel  recommends: 

•  that  the  IRPA  should  be  amended  to  include  other  public  me- 
dia of  communication  and  that  subsection  2(2)  be  kept  as  a 
safeguard  of  free  expression. 

Equal  Pay  and  Employment  Equity 
The  Review  Panel  recommends: 

•  that  the  government  be  called  upon  to  adopt  an  employment 
equity  policy 

•  that  the  AHRC  include  employment  equity  as  one  of  the  areas 
■                                            in  which  it  uill  take  an  active  educational  role. 

Additional  Grounds  and  Areas  Considered  for  Inclusion 

Criminal  Record 

The  Review  Panel  recommends: 

•  that  the  Act  include  a  section  prohibiting  discrimination  in 
employment,  unions  or  associations  because  of  a  criminal  or 
summary  conviction  offence  that  is  unrelated  to  the  employ- 
ment or  to  the  intended  employment  of  that  person. 

Family  Status 

The  Review  Panel  recommends: 

•  that  family  status  should  be  added  to  legislation  as  a  ground 
on  which  discrimination  is  not  allowed,  and  this  be  applied  to 
all  areas 

•  that  the  definition  of  family  status  be  only  that  of  being  in  a 
parent-child,  sibling  or  extended  family  relationship. 


Political  Belief 


The  Review  Panel  recommends: 

•  that  political  belief  be  added  to  the  protected  grounds  of  the 
JRPA. 

Sexual  Orientation 

The  Review  Panel  recommends: 

•  that  sexual  orientation  be  included  among  the  grounds  listed 
in  the  Individuals  Rights  Protection  Act  on  which  people  are 
protected  against  discrim  ination,  and  that  this  protection  ap- 
ply to  all  areas. 

Source  of  Income 

The  Review  Panel  recommends: 

•  that  the  Act  should  specify  that  discrim  ination  on  the  basis  of 
receipt  of  social  assistance  be  prohibited  in  all  areas. 

Systemic  Discrimination 
The  Review  Panel  recommends: 

•  that  the  IRPA  be  amended  to  include  systemic  discrimination 
as  follows: 

Systemic  discrimination  is  prohibited  and  includes  any  act 
or  omission  that  results  in  discrimination,  regardless  of  the 
form  that  the  act  or  omission  takes  and  regardless  of 
whether  the  person  responsible  for  the  act  or  omission  in- 
tended to  discriminate. 

•  that  the  AHRC  be  given  the  authority  to  initiate  complaints, 
including  complaints  of  systemic  discrimination 

•  that  the  AHRC  identify  systemic  discrim  ination  and  educate 
against  it. 

Workplace  Abuse  and  Harassments 
The  Review  Panel  recommends: 

•  that  the  AHRC  make  uxyrkplace  abuse/harassment  a  high  pri- 
ority in  its  educational  campaign  and  take  an  active  role  in 
promoting  the  principles  of  dignity  and  human  rights  in  the 
workplace.  The  Commission  should  network  with  those  agen- 
cies dealing  with  uxyrkplace  abuse. 


Other  Recommended  Changes  to  the  Act 


The  Review  Panel  recommends  the  following  additional  changes  to  the 
Individual's  Rights  Protection  Act  to  strengthen  the  protection  of  human 
rights  in  Alberta. 

•  the  name  of  the  Individual's  Rights  Protection  Act  be  changed 
to  the  Human  Rights  Act.  The  new  name  more  accurately  re- 
flects the  true  intent  of  human  rights  legislation  to  protect  indi- 
viduals and  groups  of  individuals.  This  title  is  more  consistent 
uith  other  provincial  jurisdictions 

•  the  preamble  should  be  amended  to  state  the  relationship  be- 
tween rights  and  responsibilities 

•  the  pream  ble  should  give  recognition  to  the  Charter  and  other 
international  and  domestic  covenants  Canadians  honour 

•  to  protect  complainants  from  retaliation,  the  retaliation  provi- 
sion should  be  broadened  to  offer  more  protection  and  to  make 
it  an  offence  to  retaliate  or  threaten  to  retaliate  against  a  com- 
plainant 

•  the  provision  authorizing  who  may  make  a  complaint  should 
be  amended  to  allow  the  Commission  and  a  member  or  em- 
ployee of  the  Commission  to  initiate  a  complaint 

•  where  more  than  one  complaint  is  against  the  same  person  or 
where  complaints  have  legal  or  factual  questions  in  common, 
the  Act  should  perm  it  them  to  be  dealt  with  in  the  same  pro- 
ceedings 

•the  six  month  limitation  period  unthin  which  complaints  must 
be  taken  should  be  extended  to  one  year  with  discretionary 
power  to  extend  this  one  year  period  where  circumstances  war- 
rant 

•  a  new  section  is  required  protecting  people  from  discrimination 
in  employment  contracts.  The  intent  of  the  employment  section 
of  the  IRPA  is  to  protect  individuals  in  their  work  environment. 
Today  mow  and  more  persons  are  employed  on  a  contract  ba- 
sis. It  is  important  that  a  contractor  has  the  same  obligations  as 
an  employer  to  protect  persons  from  discrimination 

•  a  new  section  is  required  protecting  the  Commission  and  its 
members,  every  adjudicator  and  every  other  person  acting  un- 
der authority  of  the  Act from  civil  liability  when  acting  in  good 
faith.  This  provision  is  especially  important  considering  the 
nature  of  Com  m  ission  work  and  the  increase  in  litigation  in 
society  today 

•  a  new  section  is  required  to  protect  the  confidentiality  of  infor- 
mation collected  during  the  complaint  process  and  defining 
and  limiting  disclosure  of  that  information.  The  Commission 
gets  frequent  requests  for  information  and  this  ensures  confi- 
dentiality. 


Human  Rights  in 
Perspective 


o  man  is  an  island,"  said  John  Donne  in  1624. 
No  province  is  an  island. 


We  live  in  a  global  village,  and  everyone  in  the  world  commu- 
nity has  the  same  entitlement  to  human  rights.  At  a  time  when  infor- 
mation and  images  travel  all  over  the  world  in  an  instant,  we  can  no 
longer,  if  we  ever  could,  ignore  die  rights  and  needs  of  people  every- 
where in  the  world. 

Alberta's  citizens,  except  for  the  indigenous  peoples,  came  in 
numbers  from  all  parts  of  the  globe.  Many  are  here  precisely  because 
they  could  not  freely  express  their  political  or  religious  beliefs,  or 
simply  live  as  free  human  beings.  They  found  here  the  right  to  be 
human  and  found  a  government  committed  to  protecting  human 
rights. 

In  Alberta,  there  is  a  fundamental  commitment  to  ensure  the 
human  rights  and  freedoms  of  all  citizens.  We  are  a  diverse  popula- 
tion, made  up  of  First  Nations,  Metis  and  Inuit  people,  immigrants  and 
descendants  of  immigrants  from  all  over  the  world.  We  are  convinced 
of  the  dignity  and  worth  of  all  our  citizens.  We  do  not  ask  each  other 
to  assimilate  or  become  alike.  We  simply  believe  in  fostering  respect 
and  the  acceptance  which  grows  from  mutual  respect. 


No  Canadian  can 
give  sanction  to 
bigotry 

•  John  G.  Diefenbaker 
Prime  Minister 
August  4,  I960 


There  is  no  need  at  all  for  different  peoples,  religions  and  cultures  to  adapt 
to  one  another.  It  is  enough  that  they  accept  each  other  as  legitimate  and 
equal  partners.  They  need  not  even  understand  each  other.  It  is  enough  if 
they  respect  each  other,  if  they  respect  and  honour  each  other's  differ- 
ences. In  any  case,  if  mutual  understanding  is  ever  to  come  about  any- 
where, it  can  only  happen  on  the  terrain  of  mutual  respect.  I  think  we  will  all 
help  each  other  best  if  we  make  no  pretenses,  remain  ourselves,  and 
simply  respect  and  honour  each  other,  just  as  we  are. 

•  Vaclav  Havel 

Needed:  a  new  spirit  for  a  new  world 
Globe  and  Mail,  Feb  28, 1994 


Internatio ; zal  Perspective 


While  human  rights  have  been  under  discussion  at  many  times 
and  in  many  places  during  human  history,  it  was  not  until  after  the 
Second  World  War,  when  people  realized  the  atrocious  nature  of  the 
human  rights  abuses  carried  out  during  that  conflict,  that  the  world's 
nations  met,  in  1948,  to  agree  on  the  Universal  Declaration  of  Human 
Rights.  This  declaration  begins  by  saying  that  "...recognition  of  the 
inherent  dignity  and  of  the  equal  and  inalienable  rights  of  all  of  the 
human  family  is  the  foundation  of  freedom,  justice  and  peace  in  the 
world..." 

Upon  this  proclamation,  and  the  principles  it  expresses,  are  based 
much  of  the  human  rights  law  and  practices  of  many  nations,  includ- 
ing Canada.  Two  other  United  Nations  documents  also  have  helped 
define  the  principle  of  human  rights  as  universal  and  indivisible:  the 
International  Covenant  on  Civil  and  Political  Rights  (1966)  and  the 
International  Covenant  on  Economic,  Social  and  Cultural  Rights  (1966). 
Together,  these  three  declarations  have  defined  the  scope  of  modern 
human  rights. 


All 
humans 
are  born  free 
and  equal 
in  dignity 
and  rights. 

•Article  1, 

The  Universal  Declaration 
of  Human  Rights 


Over  the  last  forty  years  the  [Universal]  Declaration  [of  Human  Rights]  has 
proved  to  be  truly  universal  as  the  peoples  of  newly  liberated  colonial 
countries  have  found  in  its  precepts  the  reflection  of  their  deepest  aspira- 
tions. The  Declaration  has  inspired  several  other  United  Nations  declara- 
tions and  treaties,  as  well  as  regional  systems  for  the  protection  of  human 
rights.  It  has  served  as  the  foundation  for  numerous  constitutional  and  na- 
tional laws. 

•  Javier  de  Perez 
former  Secretary-General 
of  the  United  Nations 


The  year  1993,  the  forty-fifth  anniversary  of  the  Universal  Decla- 
ration of  Human  Rights,  was  also  the  first  time  in  twenty-five  years  that 
a  world  congress  met  to  discuss  and  debate  human  rights  questions 
and  the  principles  of  human  rights  institutions.  Canada  joined  with  the 


other  participants  in  Vienna  in  reaffirming  that  "the  universal  nature  of 
human  rights"  is  "beyond  question"  and  that  "it  is  the  duty  of  States, 
regardless  of  their  political,  economic  and  cultural  systems,  to  protect 
and  promote  all  human  rights  and  fundamental  freedoms." 


National  Perspective 


We  must  respect  everybody's  rights... 

•  the  Hon.  Hector  Louis  Langevin,  Secretary 
of  State  of  the  Dominion  of  Canada, 
statement  in  the  House  of  Commons, 
December  5,  1867 

Canadians  must  realize  that  they  also  have  a  responsibility  to  move  their 
society  toward  the  principles  of  tolerance,  fairness,  justice  and  freedom. 

•  the  Hon.  Ray  J.  Hnatyshyn, 
(then)  Minister  of  Justice,  1987 


In  Canada,  the  earliest  piece  of  written  human  rights  legislation 
was  a  bill  passed  in  1793  by  the  first  legislative  assembly  of  Upper 
Canada  to  end  slavery  in  that  province. 

Since  that  time,  at  different  periods,  legislation  was  introduced  to 
help  eliminate  discrimination  in  our  country,  to  redress  discrimination 
against  Chinese,  Japanese,  Ukrainians,  Italians,  blacks,  East  Indians, 
Aboriginal  people,  women  and  others.  Though  our  country  enjoys 
the  rich  blessings  of  a  democracy,  we  acknowledge  that  we  do  not  yet 
live  in  a  perfect  society.  Indeed,  as  our  civilized  nation  moves  forward 
to  the  year  2000,  racism  and  intolerance  seem  to  have  increased. 

Canada's  domestic  legislation  in  the  field  of  human  rights  was 
clearly  influenced  by  the  developments  at  the  international  level.  In 
I960,  Prime  Minister  John  Diefenbaker  introduced  the  Canadian  Bill 
of  Rights,  a  document  which  "reflected  a  growing  concern  that  an 
expanding  modern  government  should  respect  the  rights  of  those  it 
was  there  to  serve."  However,  the  Bill  was  limited  in  construction  and 
not  constitutionally  entrenched,  and  because  there  was  judicial  confu- 
sion about  its  role  as  a  statute,  it  was  always  given  a  narrow,  conserva- 
tive interpretation. 

The  Canadian  Human  Rights  Act,  applying  only  to  federal  bod- 
ies, was  also  enacted  at  this  time.  Since  the  1960's  each  province  has 
enacted  a  human  rights  code.  The  provincial  and  federal  laws  are,  by 
and  large,  anti-discrimination  laws.  What  is  most  significant  about  the 
provincial  legislation  is  that  it  integrates  the  principles  of  human  rights 
developed  internationally  into  the  local  level. 


Canada  holds 
a  respected 
position  in 
the  world 
community 
because  of  its 
advocacy  of 
human 
rights. 

•  David  Crombie 
(then)  Secretary  of  State 
of  Canada,  1987 


In  1982,  Canada  proclaimed  a  new  constitution  which  included  the 
Canadian  Charter  of  Rights  and  Freedoms. 

The  Charter  represents  the  most  important  development  in  human 
rights  in  the  history  of  our  country.  It  was  drawn  up  by  the  elected  leg- 
islators of  that  period;  approved  by  each  provincial  and  territorial  leg- 
islature, and  became  a  part  of  our  constitution.  All  provinces  and  terri- 
tories must  govern  their  citizens  according  to  the  constitution  and  the 
Charter  of  Rights.  It  is  the  role  of  courts  to  see  that  the  Constitution  is 
observed. 

The  Charter  of  Rights  has  revolutionized  Canada's  human  rights 
system,  affecting  areas  as  diverse  as  prison  systems  and  tax  laws.  It  has 
also  affected  the  interpretation  of  other  human  rights  statutes  in  the 
country. 

We  must  distinguish  clearly  the  difference  between  the  Charter  of 
Rights  and  the  Alberta  Individual's  Rights  Protection  Act.  The  Charter 
governs  the  actions  of  governments,  whereas  provincial  statutes  also 
address  discrimination  between  individuals.  In  the  event  there  is  no 
provincial  legislation  and  no  Commission,  the  individual  who  is  discrimi- 
nated against  by  another  individual,  or  by  a  non-government  institution, 
does  not  have  recourse  to  any  agency  or  court  to  address  the  complaint. 

The  entrenchment  of  rights  and  freedoms  in  our  constitution  was... part  of 
an  ongoing  process  shaped  by  constant  pressure  to  protect  the  individual 
from  a  government  progressively  growing. ...The  Charter  is  first  and  fore- 
most about  government's  obligation  to  respect  human  rights....  The  advent 
of  the  Charter  also  reflected  a  decision  on  the  part  of  government  to  sub- 
ject itself  to  new  responsibilities.. ..the  community,  acting  through  Parlia- 
ment, has  chosen  to  enshrine  a  guarantee  that  certain  equality  rights 
should  not  be  violated  in  a  way  that  gives  rise  to  discrimination.  Section  1 5 
was  designed  to  advance  the  purposes  of  "remedying  or  preventing  dis- 
crimination against  groups  suffering  social,  political  and  legal  disadvan- 
tage in  our  society"....  The  Charter  was  never  intended  to  be  a  substitute 
for  good  government.  It  was  instead  designed  to  assist  in  ensuring  that 
Canadians  are  provided  with  good  government. 

•  Chief  Justice,  Supreme  Court  of  Canada, 
(retired)  Brian  Dickson,  The  Canadian 
Charter  of  Rights  and  Freedoms:  Dawn  of 
a  New  Era?  Merv  Leitch  Q.C.  Memorial 
Lecture  November  15, 1993 


In  retrospect,  Canada's  elaborate  system  of  human  rights  protec- 
tion is  in  its  infancy.  It  is,  by  and  large,  grafted  onto  a  society  which 
continues  to  stigmatize  difference.  The  proactive  implementation  of 
effective  human  rights  protection  is  a  necessary,  but  only  a  first,  step 
toward  the  eradication  of  discrimination  in  Canada. 


Provinc ial  Perspective 


The  conventional  way  is  to  see  the  national  and  provincial  human  rights 
legislation  as  "trickling  down"  from  the  international  level.  Although  this  is 
to  some  extent  true,  it  seems  to  diminish  the  role  of  provincial  human  rights 
Commissions  by  making  them  seem  the  mere  capillaries  of  a  vast  interna- 
tional human  rights  network.  An  alternate  view  is  to  see  national  and  pro- 
vincial human  rights  legislation  as  the  most  important  tier  of  the  interna- 
tional framework  —  a  "bottom  up"  approach.. .This  reflects  reality  —  human 
rights  codes  are  specific,  accessible,  and  enforceable  [laws]  which  have 
an  impact  of  people's  everyday  lives. 

•  Allison  Hughes,  correspondence 

...in  small  places,  close  to  home  —  so  close  and  small  that  they  cannot  be 
seen  on  any  map  of  the  world.  Yet  they  are  in  the  world  of  the  individual 
person;  the  neighbourhood  he  lives  in;  the  school  or  college  he  attends; 
the  factory,  farm  or  office  where  he  works,  such  are  the  places  where  every 
man,  woman  and  child  seeks  justice,  equal  opportunity,  equal  dignity  with- 
out discrimination.  Unless  these  rights  have  a  meaning  there,  they  will 
have  little  meaning  anywhere. 

•  Eleanor  Roosevelt 


Between  1946  and  1969  Alberta  passed  many  laws  establishing 
the  principle  of  human  rights.  Alberta's  current  human  rights  legisla- 
tion was  introduced  in  1972,  and  consisted  of  two  bills,  the  Alberta  Bill 
of  Rights  and  the  Individual's  Rights  Protection  Act  which  created  the 
Human  Rights  Commission. 

These  Acts  state  that  all  Albertans  are  equal  in  dignity  and  rights, 
without  regard  to  race,  religious  beliefs,  colour,  origin,  gender,  age, 
ancestry  or  place  of  origin.  Hie  Individual's  Rights  Protection  Act  (IRPA) 
was  later  amended  to  include  marital  status  and  mental  and  physical 
disability.  The  IRPA  is  "primary  legislation",  meaning  that  it  takes 
precedence  (also  called  "paramountcy"  or  "primacy")  over  all  other 
laws  in  Alberta. 

This  legislation  was  put  in  place  to  be  a  guiding  principle  by  which  all 
Albertans  would  live  together  in  harmony. 

•  Peter  Lougheed, 
former  Premier  of  Alberta 
re:  The  Individual's  Rights  Protection  Act 

Hie  IRPA  and  the  Commission  which  administers  it  exist  to  help 
each  Albertan  to  be  free  from  discrimination.  It  does  not  mean  that 
those  who  require  the  assistance  of  the  Commission  are  being  given 
special  rights.  In  both  the  legislation  and  the  procedures  of  the 
Commission,  the  emphasis  is  on  restoring  the  aggrieved  party  to  the 
position  they  would  have  been  in  had  the  act  of  discrimination  not 
occurred. 


The  Review  Panel  has  recommended  a  number  of  revisions  to 
the  Act  which  appear  in  the  report. 


Human  Rights  legislation  did  not  come  about  because  of  isolated,  freak 
instances  of  discrimination.  It  is  there  because  of  ongoing  and  profound 
patterns  of  discrimination  in  our  society  against  members  of  certain  groups. 


We  believe  that  a  system  and  society  which  recognizes  diversity  and 
endeavours  to  ensure  that  no  one  suffers  discrimination  is  more  likely  to 
meet  the  aspirations  of  all  individuals  and  enable  them  to  achieve  their  full 
potential.  Albertans  must  strive  to  redress  existing  inequalities  and  insti- 
tute real  equality  in  the  social,  political  and  economic  conditions  of  differ- 
ent people  in  society. 


•  K.  Ruff  in  Discrimination  in  the  Law  and  the 
Administration  of  Justice,  ed.  Tarnopolsky 
et  al,  Canadian  Institute  for  the  Administra- 
tion of  Justice/Les  Editions  Themis,  p.  35 


•  Women's  Law  Forum,  Subm  #345 
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The  Existence 
of  Human  Rights 
Legislation 
&  the  Commission 

Hhe  first  acts  of  the  first  Progressive  Conservative  government 
in  the  history  of  Alberta  were  the  Alberta  Bill  of  Rights  and  the 
Individual's  Rights  Protection  Act  in  1972.  The  reason  the  gov- 
ernment of  the  day  considered  human  rights  legislation  as  a 
priority  is  evident  in  the  introduction  of  the  Act: 

Recognition  of  the  inherent  dignity  and  the  equal  and  inalien- 
able rights  of all  persons  is  the foundation  of  freedom,  justice  and  peace 
in  the  world. 

It  is  recognized  in  Alberta  as  a  fundamental  principle  and  as 
a  matter  of  policy  that  all  persons  are  equal  in  dignity  and  rights  with- 
out regard  to  race,  religious  beliefs,  colour,  gender,  physical  disabil- 
ity, mental  disability,  age,  ancestry  or  place  of  origin. 

It  is  fitting  that  this  principle  be  affirmed  by  the  legislature  of 
Alberta  in  an  enactment  whereby  those  rights  of  the  individual  may 
be  protected. 

In  recent  months,  the  very  existence  of  the  IRPA  and  the  Human 
Rights  Commission  has  been  called  into  question  by  members  of  the 
legislature  and  others.  In  response,  the  majority  of  the  submissions  to 
the  public  review  called  for  the  Government  of  Alberta  to  maintain 
and  strengthen  the  Act  and  the  Commission.  Individuals  and  groups 
stated  forcefully  that  the  existence  of  human  rights  legislation,  with  a 
Commission  to  administer  it,  are  essential  to  the  maintenance  of  free- 
dom and  equality  in  our  society. 


What  Albertans  said: 


The  following  are  a  few  of  the  hundreds  of  statements  supporting  the  exist- 
ence of  the  Act  and  the  Commission: 

I  endorse  the  premise  that  human  rights  must  be  ensured  in  order  to  achieve 
quality  of  life  and  equality  of  opportunity  for  all  citizens.  Provincial  human 
rights  legislation  and  the  guidance  of  the  Human  Rights  Commission  have 
been,  and  continue  to  be,  the  backbone  of  our  programs. 

•  Al  Duerr,  Mayor 
City  of  Calgary 

While  there  are  many  important  issues  relating  to  the  Individual's  Rights 
Protection  Act,  in  my  opinion  other  issues  pale  in  comparison  to  the  pri- 
mary issue  of  the  continued  existence  of  the  Alberta  Human  Rights  Com- 
mission as  an  independent  Commission  charged  with  enforcement  of  the 
Act. 

•  June  Ross,  Faculty  of  Law 
University  of  Alberta,  Subm  #261 

I  am  concerned  that  there  are  some,  believe  it  or  not,  in  government  and 
media  who  questioned  the  very  need  for  existence  of  the  legislation  and 
the  Human  Rights  Commission. 

•  Senator  Ron  Ghitter 

The  City  of  Edmonton  strongly  endorses  the  fair  and  equitable  treatment 
of  all  its  citizens:  they  are  and  will  always  be  the  strength  of  this  city  and  this 
province.  Human  rights  legislation  is  our  visible  commitment  to  this  prin- 
ciple. This  legislation  is  vital  for  all  citizens,  particularly  those  who  are  most 
vulnerable  to  oppression.  For  many,  this  is  their  only  avenue  and  protec- 
tion to  ensure  that  they  are  given  opportunities  that  are  normally  acces- 
sible to  other  citizens.  It  is  imperative  that  legislation  and  a  strong,  central 
Human  Rights  Commission  continue  to  exist.  They  are  the  foundation  for 
achieving  fairness  and  equity  for  all  citizens  of  Alberta. 

•  Richard  Picherack,  City  Manager 
City  of  Edmonton 

The  Province's  commitment  to  the  protection  of  the  rights  of  all  its  citizens 
through  the  Individual's  Rights  Protection  Act  is  a  symbol  of  hope  for  all 
who  work  among  the  disadvantaged. 

•  J.  N.  MacNeil,  Archbishop  of  Edmonton 


The  Alberta  Advantage 


Albertans  justly  boast  about  the  beauty  of  our  province,  the  blue 
sky,  clean  air,  rich  soil  and  plentiful  natural  resources.  We  are  particu- 
larly pleased  to  say  that  we  are  a  caring  society,  committed  to  treating 
one  another  fairly.  Our  businessmen  travelling  abroad  are  proud  to 
tell  potential  investors  that  Alberta  has  legislation  to  protect  them  and 


their  children  from  being  discriminated  against  in  the  workplace,  in 
schools,  and  in  the  community.  This  is  part  of  the  Alberta  Advantage. 

...how  can  we,  in  good  faith,  work  with  business  people  and  government 
officials  in  other  parts  of  the  world,  urging  them  to  expand  their  trade  rela- 
tionship with  us,  if  we  know  that  these  same  business  people  and  officials 
may  be  the  targets  of  discriminatory  acts,  practiced  with  total  impunity,  if 
they  ever  visit  our  province? 

•  Alberta  Civil  Liberties  Research  Centre 

If  we  exclude  anyone  from  full  participation  in  society,  we  are 
not  making  best  use  of  our  resources.  If  employers  discriminate  un- 
justly, they  overlook  talented  people  with  valuable  skills.  The  "Alberta 
Advantage"  must  include  human  rights  protection. 

Alberta  and  UN  Conventions 

Canada  has  endorsed  United  Nations  Conventions  on  Human 
Rights,  most  notably  the  United  Nations  Universal  Declaration  of  Hu- 
man Rights  and  Freedoms.  Before  the  federal  government  endorsed 
these  documents  on  behalf  of  Canada,  it  obtained  the  consent  of  all 
provinces  and  territories.  Alberta,  therefore,  has  committed  itself  to 
uphold  the  rights  of  the  human  family  in  our  global  village.  Alberta 
must  be  concerned  about  the  millions  of  refugees  who  have  been 
uprooted  and  impoverished  because  of  their  ethnic  background,  their 
political  or  religious  beliefs,  or  other  differences. 

Alberta  rejoices  at  the  new  freedom  of  Ukraine  and  other  coun- 
tries previously  part  of  the  U.S.S.R.  We  applaud  the  free  election  in 
South  Africa  and  the  tearing  down  of  the  Berlin  Wall.  So,  too,  do  we 
feel  an  obligation  to  protest  death  and  imprisonment  resulting  from 
protests  in  Tiananmen  Square,  to  call  for  a  stop  to  "ethnic  cleansing" 
in  Bosnia,  and  to  protest  the  unspeakable  carnage  wreaked  by  the 
powerful  on  the  powerless  in  Rwanda.  Fortunately,  Albertans  enjoy 
freedoms  long  sought  after  by  so  many  in  the  world,  who  live  hardly 
more  than  a  clay's  flight  away  from  us. 

Each  province  and  territory  in  Canada  has  introduced  human 
rights  legislation  and  a  body  to  administer  it.  All  provinces  acknowl- 
edge that  it  is  simply  not  satisfactory  to  give  lip  service  to  the  UN 
conventions  and  our  own  Charter.  We  do  not  live  in  Utopia.  Our 
media  give  testimony  to  this.  In  our  country  there  is  racism,  physical 
and  emotional  harassment,  evidence  of  the  powerful  taking  advan- 
tage of  the  powerless.  The  Review  Panel  warns  that  if  human  rights 
legislation  and  the  Commission  were  abolished,  we  would  be  embar- 
rassed before  the  international  and  national  communities,  and  would 
be  an  embarrassment  to  ourselves. 


Discrimination  is  a 
crucifixion. 

•  Public  Hearing  Presenter 


Retain  and  Strengthen? 


The  majority  of  presenters  spoke  of  the  importance  of  retaining 
and  strengthening  the  IRPA  and  the  Alberta  Human  Rights  Commis- 
sion. 


Our  world  is  an  imperfect  place;  our  human  rights  Commission  tries,  within 
the  context  of  existing  legislation,  to  make  the  corner  called  Alberta  a  little 
bit  better. 


Amnesty  International  wishes  to  affirm  the  need  for  all  Albertans  to  have 
access  to  an  administrative  tribunal  which  can  effectively  hear,  investigate 
and  adjudicate  human  rights  complaints. 


I  believe  that,  on  the  whole,  people  are  becoming  less  tolerant  of  any 
behaviour  or  action  that  they  experience  as  offensive  or  unfair,  and  are 
increasingly  looking  for  external  help  in  dealing  with  these  situations...  Of- 
ten, an  early,  timely  intervention  supported  by  the  resources  of  the  Com- 
mission can  avert  a  situation  costly  and  damaging  to  all  parties.  Some- 
times, harassment  or  unlawful  discrimination  occurs.  It's  a  reality.  It  is  es- 
sential that  some  mechanism  be  available  to  assist  Albertans  in  dealing 
with  these  situations. 


An  Act  is  useless  without  a  group  to  implement,  investigate  and  enforce  it. 
We  want  the  Act  to  include  protection  of  people  around  sexual  orienta- 
tions, of  children  and  families  around  housing,  of  people  around  marital 
status  in  relation  to  other  concerns  as  well  as  employment,  and  people 
who  are  mothers.  The  Commission  should  have  more  power  so  that  it  can 
initiate  rather  than  just  respond  to  complaints. 


A  minority  of  dissenting  voices  made  negative  arguments  which 
the  Review  Panel  believes  are  important  to  address  in  detail: 

•There  is  a  clear  correlation  between  the  number  who  spoke 
against  inclusion  of  sexual  orientation  and  those  who  suggested 
abolishing  the  Human  Rights  Commission.  These  presenters 
seemed  to  feel  that  if  the  Commission  continued  to  exist,  it 
might  recommend  the  inclusion  of  sexual  orientation  in 
legislation.  The  Review  Panel  emphasized  that  human  rights 
Commissions  recommend  legislation;  governments  legislate. 


•  Subm  #521 


•  Subm  #346 


•  Patricia  A.  Booker,  Coordinator, 
Planning  &  Policy,  Human  Resources 
Dept.  Shell  Canada  Limited 


•  Alberta  and  Northwest  Conference, 
United  Church  of  Canada,  Subm  #249 


•  Some  people  feel  that  the  Act  creates  "special  rights"  for 
individuals. 

This  argument  is  based  on  the  misunderstanding  that  the  IRPA 
"creates"  rights.  Actually,  the  IRPA  simply  protects  the  rights  held  by  all 
Albertans. 

There  are  the  suggestions  ...  that  the  IRPA  extends  special  rights  to  those 
it  covers.  It  is  unclear  how  this  latter  claim  could  be  argued,  as  all  of  us 
benefit  from  the  protection  the  Act  provides.  All  of  us  have  a  race.  All  of  us 
have  a  place  of  origin.  All  of  us  have  an  ancestry.  All  of  us  have  a  colour. 
All  of  us  have  a  religious  belief.  All  of  us  have  a  gender.  All  of  us  have  a 
marital  status.  All  of  us  have  an  age.  All  of  us  have  a  sexual  orientation.  All 
of  us  have  a  family  status.  Not  all  of  us  have  a  physical  or  mental  disability, 
but  we  all  have  the  potential  to  incur  both  forms  of  disability.... It  appears 
that  some  education  as  to  the  services  the  Commission  provides  is  really 
in  order.  Those  who  know  the  facts  would  not  agree  with  the  "special  rights" 
arguments  that  are  currently  being  heard. 

•  Peter  Cresswell,  Subm  #10 

•  Some  suggested  the  AHRC  costs  too  much  to  operate. 

The  Alberta  Human  Rights  Commission  has  an  annual  budget 
far  less,  per  capita,  than  that  of  any  other  province  in  the  country. 
Costs  across  Canada  range  from  $3-36  per  person  per  year  to  Alberta's 
low  of  65  cents  per  person  per  year.  The  national  average  is  $1.20  per 
person  per  year. 

The  fact  that  the  province  is  in  a  time  of  restraint  makes  the  legislation,  if 
anything,  more  important.  In  such  times  the  disadvantaged  and  disenfran- 
chised, the  weak,  are  particularly  vulnerable  and  in  need  of  protection. 
The  cost  of  restraint  should  be  borne  by  society  at  large,  not  visited  dis- 
proportionately on  minority  groups. 

•  June  Ross,  Assistant  Professor  of  Law, 
University  of  Alberta,  Subm  #261 

Certain  presenters  expressed  the  view  that  legislation  such  as  the 
Individual's  Rights  Protection  Act  might  not  be  needed  because  the  rights 
of  Albertans  are  protected  under  the  Canadian  Charter  of  Rights  and 
Freedoms,  by  the  Canadian  Human  Rights  Commission,  by  the  courts, 
or  by  provincial  laws  governing  employment  and  tenancy.  It  is  impor- 
tant to  understand  that  if  the  IRPA  did  not  exist,  then  there  would  be  no 
method  to  protect  the  individual  human  rights  of  Albertans  in  their 
community:  the  Canadian  Charter  of  Rights  and  Freedoms  only  applies 
to  activities  by  governments.  If  a  person's  rights  are  violated  by  a  gov- 
ernment, then  the  person  may  be  able  to  start  a  court  action  although 
such  cases  are  very  expensive  and  time  consuming.  The  Charter  does 
not  protect  an  individual  whose  rights  are  violated  by  a  private  business 
or  by  another  individual  not  associated  with  the  government. 


The  Canadian  Human  Rights  Commission  protects  Canadians 
from  discrimination  by  the  federal  government  or  by  institutions  regu- 
lated by  the  federal  government  such  as,  for  example,  banks  and 
railway  companies.  Most  businesses  in  Alberta  are  not  covered  by  the 
Canadian  Human  Rights  Commission. 

It  is  not  generally  possible  to  start  a  lawsuit  alleging  a  violation  of 
an  individual's  human  rights  because  of  discrimination.  If  a  person  is 
fired  from  a  job  without  just  cause,  then  a  wrongful  dismissal  action 
could  be  started  but  generally  the  courts  have  indicated  that  com- 
plaints of  discrimination  should  go  before  human  rights  tribunals  rather 
than  through  the  courts. 

Provincial  labour  legislation  provides  certain  protection  for  em- 
ployees and  provincial  landlord  and  tenant  legislation  provides  cer- 
tain protection  for  tenants  but  these  laws  do  not  protect  individuals 
from  being  discriminated  against  based  on  the  grounds  protected  by 
the  Individual's  Rights  Protection  Act  such  as  race,  religion,  colour, 
gender,  or  disability.  Therefore,  if  the  Individual's  Rights  Protection  Act 
were  to  be  abolished,  a  void  would  be  left  and  in  many  cases  there 
would  be  no  way  to  protect  the  rights  of  Albertans. 


I  know  there  is  discrimination  in  this  province  and  want  my  son  as  he  grows 
up  and  continues  to  live  in  this  province,  to  be  protected  from  discrimina- 
tion by  this  Act  administered  by  the  Commission. 


We,  who  live  and  work  with  people  with  disabilities,  are  painfully  aware 
that  prejudice  established  centuries  ago  will  not  cease  by  the  writing  of  an 
Act.  The  Commission  must  remain  to  secure  the  rights  established  by  the 
Act. 


•  At  a  community  meeting,  a  father 
referring  to  his  adopted  black  child 


We  count  on  you  to  protect  our  children. 


•  Wrote  the  mother  of  a  child 
with  a  mental  disability 


•  Reginald  Smith,  President, 
Personal  Community  Support 
Association  of  Alberta 


Rearm  mendatio  i  is: 


The  Review  Panel  recommends: 

•  that  the  Individual's  Rights  Protection  Act  and  the  Alberta 
Human  Rights  Commission  be  maintained  and  strengthened. 
The  recommendations  of  this  report  address  the  changes 
necessary  to  make  the  Act  aitd  the  Commission  more  effective 

•  that  the  Government  of  Alberta  on  behalf  of  all  Albertans 
reaffirm  this  province  s  commitment  to  the  protection  of  human 
rights  for  everyone  in  Alberta. 
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to  the  Legislature 
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The  Human 
Rights 
Commission  was 
intended  from 
the  very 
beginning  to  he 
independent  of 
the  government, 
an  autonomous 
body. 

•  Peter  Lougheed, 
former  Premier  of 
Alberta,  re:  IRPA 


A surprisingly  large  number  of  submissions  to  the  Review  Panel 
called  for  the  independence  of  the  Commission. 

It  should  be  clear  that  the  use  of  the  term  "independent"  in 
no  way  means  "unaccountable".  Indeed,  every  government 
appointed  agency,  commission  or  board  using  government  money 
for  its  operation  must  be  subject  to  an  annual  review  by  the  Auditor 
General.  Human  Rights  Commissioners  have  always  understood  this 
and  acted  accordingly. 

Currently  the  Commission  is  responsible  to  the  Minister  of  Com- 
munity Development  for  the  administration  of  the  Act. 

Though  the  quasi-judicial  responsibility  of  the  Commission,  and 
its  consequent  independence,  have  in  the  past  generally  been  re- 
spected, two  events  in  the  last  eighteen  months  challenging  the 
Commission's  independence,  have  deeply  concerned  the  public  and 
the  Commission  itself. 

The  first  event  to  catch  the  public's  attention,  in  December  1992, 
was  the  news  that  the  government  had  vetoed,  by  ministerial  directive, 
the  Commission's  decision  to  investigate  complaints  on  the  grounds  of 
sexual  orientation.  The  staff  was  directed  not  to  investigate  these  com- 
plaints. The  Commission  had  based  its  decision  primarily  on  a  ruling 
by  the  Ontario  Court  of  Appeal  that  sexual  orientation  was  implicitly 
included  in  the  Canadian  Charter  of  Rights.  All  governments  in  Canada 
are  bound  by  the  Charter. 


It  is  as  essential  that  human  rights  Commissions  and  tribunals  be  indepen- 
dent of  government  and  independent  of  powerful  interests  in  our  society 
as  it  is  for  auditors  general.  Just  like  auditors  general,  they  must  be  fiercely 
loyal  to  their  legislation  and  their  mandate,  and  not  be  afraid  of  treading  on 
the  toes  of  those  with  a  vested  interest  in  the  way  things  are  currently  done. 


The  second  event  was  that  the  Commission  became  part  of  a 
division  of  the  Department  of  Community  Development.  The  title  of 
this  new  division  is  "Individual  Rights  and  Citizenship  Services".  In 
effect,  both  the  Department  and  the  Commission  assumed  responsi- 
bility, in  a  greater  or  lesser  degree,  for  the  adrninistration  of  the  Hu- 
man Rights  Commission.  Such  an  arrangement,  even  among  people 
acting  in  good  faith,  has  the  potential  of  creating  irreconcilable  differ- 
ences. This  issue  will  be  addressed  in  the  following  section. 

It  should  be  noted  that  the  Commission  comprises  Commission- 
ers and  staff.  The  staff  play  an  integral  role  in  the  adjudicative  process, 
investigations  and  complaint  resolution.  They  are  key  players  in  the 
administration  of  the  human  rights  legislation. 

To  operate  efficiently,  and  in  a  businesslike  manner,  and  to  build 
a  productive  team  with  good  morale,  the  Review  Panel  strongly  af- 
firms that  the  Commission  must  be  allowed  to  administer  the  Act  and 
the  operations  of  the  Human  Rights  Commission  without  any  interfer- 
ence from  a  department. 


When  cabinet  gave  the  Review  Panel  its  broad  parameters  for 
the  review,  it  directed  the  Review  Panel  as  follows:  "In  consultation 
with  the  Justice  department,  review  the  legal  interpretation  of  the  man- 
date of  the  Commission."  The  Justice  Department  was  invited  to  un- 
dertake this  review  but  responded:  "As  you  know,  section  12  of  the 
Individual's  Rights  Protection  Act  makes  it  clear  that  the  Crown  in  the 
Right  of  Alberta  is  bound  by  that  Act.  This  means  that  the  Government 
of  Alberta  can  be  and  has  been  the  subject  of  complaints  and  investi- 
gations pursuant  to  that  Act.  As  a  party  which  has  potential  to  have  an 
interest  adverse  to  the  Commission,  it  would  not  seem  appropriate  for 
us  to  be  providing  you  with  a  legal  opinion  as  to  the  Commission's 
authority.  You  may  wish  to  obtain  independent  legal  advice  as  to  the 
authority  of  the  Commission."  Accordingly,  the  Review  Panel  enlisted 
the  services  of  the  Dean  of  Law  at  the  University  of  Alberta,  Tim 
Christian. 


•  K.  Ruff  in  Discrimination  in  the  Law  and  the 
Administration  of  Justice,  ed.  Tarnopolsky 
et  al,  Canadian  Institute  for  the  Administra- 
tion of  Justice/Les  Editions  Themis,  p.  30 


Dean  Christian  described  to  the  Review  Panel  the  questions  to 
which  he  would  provide  answers: 


•What  is  the  proper  role  of  the  Commission  in  administering  the 
Individual's  Rights  Protection  Act?  In  particular,  what  is  the 
reporting  relationship  between  the  minister  and  the  Commission? 

•  What  role,  if  any,  should  the  minister  play  in  setting  policy  for 
the  Commission^ 

•  What  is  the  power  of  the  Commission  to  make  decisions  based 
on  legal  precedent  or  on  Charter  interpretation? 

Rather  than  attempt  to  paraphrase  Dean  Christian's  legal  argu- 
ments in  answer  to  these  questions,  the  Review  Panel  presents  the 
following  quotations  from  his  report: 

•  "The  Commission  is  empowered  and  required  to  take  into 
consideration  the  decisions  of  boards  of  inquiry  and  the  courts 
in  interpreting  human  rights  legislation  and  the  Charter  of 
Rights  and  Freedoms.  Furthermore,  the  decisions  of  the 
Commission  on  matters  of  interpretation  are  effectively  final 
unless  such  issues  are  directed  to  a  Board  of  Inquiry." 

•  In  reference  to  the  functions  of  the  Commission  as  stated  in 
s.16  of  the  Act,  Dean  Christian  concluded:  "These  are  functions 
bestowed  upon  the  Commission,  not  the  minister  or  members 
of  his  department." 

•  "He  (the  minister)  does  not  have  authority  to  carry  out  the 
functions  of  the  Commission.  The  principal  role  of  protecting 
and  promoting  human  rights  under  the  Act  is  conferred  upon 
the  Commission,  not  the  minister.  The  minister  has  no  power 
to  over-rule  or  second-guess  the  manner  in  which  the 
Commission  exercises  its  statutory  mandate." 

•  "While  it  is  true  that  the  Commission  does  not  enjoy  the  same 
guarantee  of  independence  from  governmental  or  ministerial 
interference  as  does  the  Ombudsman,  or  the  Commissions  in  the 
Northwest  Territories,  the  Yukon,  or  Quebec,  there  is  still 
considerable  independence  guaranteed  by  the  IRPA.  The 
Commission  is  not  simply  a  routine  department  of  government. 
It  is  unlike  all  the  others.  Given  the  primacy  of  the  IRPA,  and  the 
fact  the  Crown  and  its  agents  are  themselves  bound  by  the  Act, 
and  subject  to  investigation  by  the  Commission,  the  Commission 
enjoys  primacy  among  government  departments  and  agencies. 

"The  IRPA  does  not  give  the  minister  any  authority  to  oversee 
the  Commission.  For  example,  he  has  no  power  to  remove  or 
dismiss  or  discipline  the  Commissioners.  Furthermore,  he  has 
no  power  to  control  the  Commissioners  and  Commission  staff." 

"By  setting  out  the  Commission's  exclusive  functions  in  the  way 
it  has,  the  IRPA  essentially  mandates  that  the  Commission's 


operations  will  be  independent  of  the  government  of  the  day." 

•"I  have  concluded  that  the  IRPA  does  call  for  a  separation  of 
functions  between  the  minister  and  the  Commission,  and  I  am 
of  the  opinion  that  there  are  overriding  policy  considerations 
which  favour  an  interpretation  of  the  IRPA  which  will  preserve 
the  independence  of  the  Commission.  Nevertheless,  the 
legislative  model  of  the  IRPA  does  not  go  as  far  as  it  should  in 
guaranteeing  independence." 

"In  my  opinion,  serious  consideration  should  be  given  to 
adopting  the  legislative  model  found  in  the  Ombudsman  Act. 
This  is  a  model  which  is  internationally  recognized  as 
guaranteeing  independence  in  the  context  of  a  Parliamentary 
system  of  government." 

(Dean  Christian's  legal  opinion  is  reprinted  in  full  in  Appendix  C.) 

In  Quebec  Human  Rights  Commissioners  are  appointed  by  the 
National  Assembly.  In  the  Yukon,  Human  Rights  Commissioners  are 
appointed  by  and  accountable  to  the  Legislature. 

The  fact  that  Human  Rights  Commissions  are  accountable  in 
most  jurisdictions  to  the  governing  political  party  has  been  one  of  the 
most  widely  criticized  aspects  of  human  rights  legislation  across  Canada. 
Human  Rights  Commissions  are  often  called  upon  to  investigate  com- 
plaints against  the  government  itself.  (For  instance,  there  are  currently 
38  complaints  against  government  before  the  Alberta  Human  Rights 
Commission.)  If  a  Commission  is  seen  as  being  aligned  with  the  gov- 
ernment, then  there  is  an  appearance  that  the  government  is  investi- 
gating itself  which  causes  obvious  concerns  with  respect  to  the  ap- 
pearance of  impartiality. 

There  are  various  methods  by  which  the  impartiality  which  is 
critical  to  a  Human  Rights  Commission  can  be  assured.  Firstly,  legisla- 
tion could  be  drafted  to  very  clearly  define  the  respective  roles  of  the 
Human  Rights  Commission  and  the  responsible  minister  so  that  the 
responsibilities  of  each  are  clearly  understood  and  followed.  Secondly, 
consideration  could  be  given  to  having  the  Human  Rights  Commis- 
sion report  to  the  minister  responsible  for  the  justice  system  to  ensure  a 
separation  from  the  political  day  to  day  workings  of  the  Government. 
Thirdly,  the  legislation  could  be  changed  to  follow  a  model  similar  to 
that  of  the  Ombudsman  or  the  Auditor  General.  Under  this  model  the 
Alberta  Human  Rights  Commission  would  report  directly  to  and  be 
accountable  to  the  legislature.  The  Public  Review  Panel  considers  that 
a  structure  under  which  the  Human  Rights  Commission  would  report 
to  the  legislature  would  best  assure  the  independence  and  the  appear- 
ance of  impartiality  of  the  Commission. 


What  Albertans  said: 

The  Government  was  elected  by  the  majority  and  thus,  represents  the 
views  of  the  majority;  while  the  Commission  was  established  to  protect  the 
iiyiiib  ui  u ic  iiiif  luriiy.  i  iiub,  ii it?  iwu  i idvc  oivcryeni  rnanoaies.  conse- 
quently, the  two  should  remain  independent  of  each  other. 

•  Helen  Chiu,  Law  Student, 
University  of  Calgary 

Recommendations: 

The  Review  Panel  recommends: 


•  that  the  Human  Rights  Commission  be  accountable  to  the 
legislature,  adopting  the  model  found  in  the  Ombudsman  Act. 
This  will  require  a  legislative  change 

•  that  the  Commission  administer  the  Act  and  the  operations 
of  the  Human  Rights  Commission  without  any  interference 
from  a  department. 
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Aboriginal  People 
&  Human  Rights 


Hhere  has  been  no  group  in  Canada  more  discriminated  against 
through  the  centuries,  from  the  arrival  of  the  first  explorers 
and  settlers  to  the  present  day,  than  Aboriginal  people. 

The  Review  Panel  wishes  to  echo  the  statement  from  the  most 
recent  annual  report  of  the  Canadian  Human  Rights  Commission  that 
"the  plight  of  native  Canadians  is  by  far  the  most  serious  human  rights 
problem  in  Canada." 

Everyone  has  read  statistics,  which  seem  to  repeat  themselves 
each  year,  indicating  that  the  Aboriginal  people  represent  an  inordi- 
nately high  number  of  prisoners  in  our  jails.  The  percentage  of  unem- 
ployed Aboriginal  people  exceeds  the  national  average.  Sadly  and 
alamiingly,  there  is  a  high  incidence  of  suicides  among  Aboriginal 
youth.  The  pressures  of  the  world  surrounding  indigenous  people 
have  whittled  away  Aboriginal  people's  sense  of  dignity  and  appre- 
ciation of  their  own  worth. 

Willie  Littlechild,  fonner  member  of  parliament  for  Wetaskiwin- 
Hobbema,  in  his  presentation  to  the  public  review,  observed: 

It  is  sad  that  Canada's  Aboriginal  communities  have  to  ask  United 
Nations  bodies  to  help  with  the  wrongs  done  to  them  in  their 
own  country. 

The  Chief  Commissioner  visited  members  of  Aboriginal  commu- 
nities, encouraged  the  organization  of  workshops,  encouraged  group 
and  individual  submissions,  met  with  over  30  leaders,  attended  group 


meetings  at  Hobbema,  Lethbridge  and  Grouard  and  was  present  at  a 
conference  at  Saddle  Lake  Reserve  where  the  community  expressed 
its  concerns  about  the  administration  of  justice  to  the  Royal  Canadian 
Mounted  Police. 

The  problem  with  human  rights  in  this  country  is  the  inability  of  the  majority 
to  accept  or  appreciate  the  human  rights  of  those  who  are  different.  It  is  a 
problem  that  I  personally  have  experienced  throughout  my  life.  While  my 
parents  might  have  taught  me  that  the  right  to  be  different  is  not  the  same 
as  being  inferior,  all  my  experiences  in  my  society  have  told  me  that  to  try 
to  be  different  is  in  effect  to  remain  inferior. 

•  Ovide  Mercredi,  Human  Rights  in  the 
Twenty  First  Century,  ed.  Mahoney  and 
Mahoney,  Martinus  Nijhoff  Publishers, 
1993.  ey  and  Mahoney,  Martinus  Nijhoff 
Publishers,  1993. 

The  message  given  by  these  Albertans  was  that  they  were  tired  of 
non-Aboriginal  people  asking  input  to  yet  another  review  panel  —  in 
particular,  a  human  rights  panel.  Aboriginal  people  have  first-hand 
knowledge  of  persons  of  dignity  and  worth  struggling  for  equality  in 
the  face  of  a  dominant  majority.  First  Nations  people  have  been  gov- 
erned for  years  by  an  Indian  Act  nationally.  In  Alberta  some  Metis 
have  been  governed  by  the  Metis  Betterment  Act.  These  staaites  were 
written  and  enforced  by  non-Aboriginal  people.  Aboriginal  people 
mm  know  what  it  is  to  be  unemployed  because  of  racial  prejudice  and 

Hflj  stereotypical  caricature.  As  evidenced  by  the  Cawsey  Report,  Aborigi- 

nal people  have  tasted  bitter  injustices  in  a  court  system  constructed 
and  administered  by  another  culture,  another  nation.  Too  many  Ab- 
original people  grew  up  thinking  that  they  were  misfits  in  their  own 
land.  The  educational  system  that  was  thrust  upon  Aboriginal  people 
evoked  feelings  of  inferiority,  not  pride  of  self.  Canada  has  not  treated 
First  Nations,  the  Inuit  or  Metis  people  fairly. 

The  First  Nations,  Inuit  and  Metis  people  have  a  natural  sense  of 
freedom  and  equality.  In  1744,  the  French  historian,  Charlevoix,  writ- 
ing from  Canada  to  friends  in  France,  observed: 

Bom  free  and  independent,  they  have  a  horror  of  a  least  shadow 
of  a  despotic  power,  but  they  stray  rarely  from  certain  usages  and 
principles  founded  on  good  sense... .  In  this  country  all  humanity 
believes  itself  equally  Men,  and  in  Man  what  they  most  esteem 
is  Man.  No  distinction  of  birth,  no  prerogative  of  rank. 

(The  Indian  Act)  made  our  right  to  our  culture  against  the  law  and 
outlawed  the  Potlatches  and  the  Sundance  of  the  Indian  people. 

•  Ovide  Mecredi 


Aboriginal  people  made  the  following  suggestions  to  the  Review  Panel: 

•  The  Commission  should  be  accountable  to  the  legislature. 

As  long  as  the  Alberta  Human  Rights  Commission  reports  to  a  particular 
minister  of  the  government  it  will  not  have  the  endorsement  and  the  cred- 
ibility it  deserves  to  have.  This  arms-length  relationship  is  not  uncommon 
in  a  body  so  important  and  so  sensitive  to  the  needs  of  people  who  suffer 
discrimination. 

•  Muriel  Stanley-Venne 

•  The  Commission  must  identify  and  take  action  against  systemic 
discrimination,  especially  in  the  area  of  employment. 

•  The  Commission  must  speak  out  against  unrealistic  job 
requirements  by  companies  working  in  the  proximity  of 
Aboriginal  communities,  which  restrict  access  to  jobs  by 
Aboriginal  people. 

•  Hie  Commission  must  include  native  spirituality  in  the  definition 
of  "religion"  in  the  Individual's  Rights  Protection  Act. 

•  The  Commission  must  educate  Aboriginal  communities  about 
human  rights. 

•  The  Commission  must  make  itself  more  accessible  to  the 
Aboriginal  community,  especially  to  women,  disabled  persons 
and  youth. 

Aboriginal  women  and  aboriginal  people  with  disabilities  who  face  differ- 
ent forms  of  discrimination  must  be  an  integral  part  of  the  process. 

•  Chiefs  of  Ontario,  referenced  in  Achieving 
Equality:  A  Report  on  Human  Rights 
Reform,  Ontario  Human  Rights  Code  Re- 
view Task  Force,  June  1992,  pp.  31 ,33 


•  Aboriginal  people  must  be  involved  more  intimately  with  the 
complaint  process  when  they  bring  forward  a  complaint  to  the 
Commission. 

•  Some  felt  a  special  branch  of  the  Commission  should  be 
established  for  Aboriginal  people. 

The  Review  Panel  is  convinced  that  the  Individual's  Rights  Pro- 
tection Act  is  important  to  the  Aboriginal  community.  But  it  has  not 
served  that  community  well.  The  reasons  for  that  are  not  entirely  clear. 
In  seeking  remedies  to  the  situation,  the  Commission  is  mindful  of  two 
statements  made  by  Aboriginal  presenters.  First,  the  Aboriginal  com- 
munity is  no  longer  interested  in  tokenism  —  in  being  placed  on  a 
board  simply  because  that  board  feels  there  should  be  an  Aboriginal 
person  present  to  accommodate  political  correctness. 


Second,  they  do  not  want  non-Aboriginal  people  telling  them 
how  to  nan  their  lives.  This  is  not  surprising,  given  that  the  main  issue 
now  before  the  Aboriginal  people  of  this  country  is  that  of  self  deter- 
mination and  self-government.  It  has  been  observed  in  Partners  in 
Confederation,  a  publication  by  the  current  Royal  Commission  on 
Aboriginal  Peoples,  that  the  time  will  come  in  this  country  when  Ab- 
original people  will  have  self-government.  Then  they  will  write  their 
own  Charter  and  set  up  their  own  Commissions.  But  that  time  has  not 
yet  come.  In  the  meantime,  the  Aboriginal  community  recognizes  the 
potential  significance  and  importance  of  human  rights  legislation  for 
their  communities. 

The  Alberta  Bill  of  Rights  is  designed  to  prevent  government  from  restrict- 
ing universal  human  rights  simply  on  the  basis  of  race,  national  origin, 
colour,  religion  or  sex.  One  of  the  major  groups  to  suffer  this  kind  of  dis- 
crimination is  the  Indian  people,  and  we  would  like  to  see  an  end  to  such 
treatment. 

•  Premier  Peter  Lougheed  to 
Harold  Cardinal  (then  president  of  the 
Indian  Association  of  Alberta),  letter, 
quoted  in  Alberta  Hansard,  November  8, 
1972) 


What  Albertans  said: 


The  following  points  were  made  by  Aboriginal  people  to  the  Review  Panel: 


Being  a  Cree  women...  when  I  examine  reserve  communities,  I  see  occur- 
rences of  structural  and  physical  violence  where  women,  for  the  most  part, 
are  the  hardest  hit.  Yet  we  are  increasingly  seen  as  the  "backbone  of  the 
Indian  Nation"  -  even  as  we  are  systematically  abused. 

•  Madeline  Dion  Stout 

We  distrust  government.  The  Human  Rights  Commission  is  identified  with 
the  government.  The  Commission  should  be  independent  of  government 
control. 

The  Human  Rights  Commission  has  no  face,  no  presence  in  Aboriginal 
communities. 

We  really  don't  know  what  our  rights  are  nor  what  we  should  do  if  we  are 
discriminated  against. 

When  we  have  gone  to  the  Commission  we  found  the  process  burdened 
with  red  tape  and  the  paperwork  intimidating. 

The  Human  Rights  Commission  should  be  tackling  systemic  discrimina- 
tion in  health  care,  employment,  education,  social  services  and  housing. 

There  is  discrimination  against  Aboriginal  women,  but  they  are  powerless 
to  speak  out  against  it. 


Recom  mendations: 


The  Review  Panel  recommends: 

•  that  the  Aboriginal  community  set  up  a  representative 
committee  to  which  they  will  invite  members  of  the  Alberta 
Human  Rights  Commission  to  discuss  the  proper  procedure  for 
dealing  with  Aboriginal  human  rights  complaints  about 
discrimination.  The  Review  Panel  urges  the  Aboriginal  group 
to  meet  within  two  months  of  the  release  of  the  report 

•  that  when  a  complaint  is  brought  forward  by  an  Aboriginal 
person,  another  Aboriginal  person  of  the  complainant's  choice 
be  invited  by  the  Commission  to  serve  as  an  advocate  or  a 
guide  through  the  process 

•  that  Aboriginal  spirituality  be  considered  a  ''religion " 
wherever  that  term  appears  in  the  Act 

•  that  educational  programs  of  the  Commission  focus  on 
Aboriginal  communities 

•  that  the  Commission  establish  ways  of  becoming  more 
accessible  to  Aboriginal  men  and  women  whether  they  reside 
on  or  off  reserves,  on  Metis  settlements  or  in  urban  centres. 


Operation  of  the 
Alberta  Human 
Rights  Commission 

General  Principles  Governing  Human  Rights  Commissions 

A human  rights  Commission  has  the  important  role  of  ensuring 
that  the  "idealistic  and  inspirational"  principles  of  human  rights 
laws  are  translated  into  action. 

A  Commission  often  must  rule  on  whether  human  rights  have 
been  infringed,  and  its  decisions  must  find  a  balance  between  indi- 
vidual rights  and  social  responsibilities. 

To  meet  the  changing  needs  of  society,  human  rights  Commissions  must 
become  a  powerful  force  promoting  human  rights  culture  within  society 
and  must  be  empowered  with  a  more  effective  arsenal  of  tools  and  inno- 
vative strategies  to  combat  discrimination  and  promote  equality. 

•  Constantine  Passaris, 
Human  Rights  Commissions:  A  New 
Agenda  for  the  Twenty  First  Century 


The  following  are  important  characteristics  of  an  effective  Commission: 

Accessibility  includes  physical  access,  program  access  and  geographical 
access.  Commissions  must  make  sure  that  anyone  who  is  eligible  for  the 
Commission's  help  has  the  opportunity  to  receive  it. 

Independence  and  autonomy  are  essential  to  the  success  of  a  Com- 
mission. Commissioners  and  staff  must  be  appointed  on  merit,  and  report 
to  the  people  they  serve  in  such  a  way  that  they  are  free,  and  are  seen 
to  be  free,  to  carry  out  their  work  without  political  influence  or  bias. 


Representativity  is  the  term  used  by  the  United  Nations  to  refer  to 
the  ability  of  human  rights  Commissions  to  represent  the  diverse  inter- 
ests of  society. 

Innovation  in  planning,  education  and  resource  management  is  nec- 
essary in  times  when  public  agencies  are  expected  to  do  more  with 
less. 

To  strike  the  balance  between  idealism  and  action,  between 
individual  rights  and  social  responsibilities  is  the  objective  of  an  effec- 
tive Human  Rights  Commission. 


Overview  of  the  Human  Rights  Commission 


The  Commission's  main  functions  are  described  in  section  16  of  the 
Act: 

16  (1)  It  is  the  function  of  the  Commission 

(a)  to  forward  the  principle  that  every  person  is  equal  in  dignity 
and  rights  without  regard  to  race,  religious  beliefs,  colour,  gender, 
physical  disability,  mental  disability,  age,  ancestry  or  place  of 
origin, 

(b)  to  promote  an  understanding  of,  acceptance  of  and  compliance 
with  this  Act, 

(c)  to  research,  develop  and  conduct  educational  programs 
designed  to  eliminate  discriminatory  practices  related  to  race, 
religious  beliefs,  colour,  gender,  physical  disability,  mental 
disability,  age,  ancestry  or  place  of  origin,  and 

(d)  to  encourage  and  co-ordinate  both  public  and  private  human 
rights  programs  and  activities. 

(2)  The  Commission  may  delegate  in  writing  to  one  or  more  of  its 
members  or  employees  any  of  its  functions  or  duties,  except  the 
power  to  make  regulations  delegated  to  it  under  section  13(2). 

Budget 

To  finance  these  adjudicative  and  educational  functions,  the  cur- 
rent budget  for  the  Commission  is  1.5  million  dollars.  In  1984-85  the 
budget  was  1.2  million  dollars. 

Alberta's  human  rights  annual  expenditure  is  65  cents  per  capita 
per  year. 

The  average  per  capita  annual  cost  of  operating  human  rights 
Commissions  in  Canada  is  $1.20. 

Provincially,  the  range  is  from  65  cents  to  $3-36  per  capita  per  year. 


Management  Review 


To  assure  objectivity,  the  Review  Panel  engaged  the  services  of  a 
management  consulting  company  to  examine  the  work  and  expendi- 
tures of  the  Commission. 

The  consultant  reviewed  the  legislation  and  the  regulations  gov- 
erning the  Commission,  the  Human  Rights  Commission's  annual  re- 
ports, current  and  prior  year  budgets,  and  annual  reports  from  other 
provinces.  This  review  included  an  examination  of  the  computer  sys- 
tem and  record  keeping  for  the  Commission.  The  consultant  inter- 
viewed staff  in  both  regional  offices  in  Calgary  and  Edmonton. 

The  consultant  concluded  that  the  Commission  runs  a  very  eco- 
nomical business: 

While  the  number  of  cases  handled  by  the  Alberta  Human  Rights  Com- 
mission has  doubled  since  1 981 ,  the  number  of  employees  has  decreased 
from  26  to  22.  At  the  same  time,  the  Commission  has  become  much  more 
efficient  in  closing  cases,  doubling  the  number  of  cases  that  are  closed 
per  year  from  the  number  that  were  closed  per  year  five  years  ago. 

•  Human  Rights  Commission, 
Operational  Review,  Merle  Taylor 
Management  Consulting  Ltd.,  March  1994 

But  the  consultant  also  expressed  concern  about  the  diminishing 
numbers  of  staff  and  the  increasing  number  of  complaints  which  they 
must  process,  and  recommended  that  staff  be  increased  to  handle  the 
caseload. 

Inquiries 

The  complaint  process  begins  with  inquiries. 

There  were  26,500  inquiries  to  the 
AHRC  in  1992-93,  handled  by  only  one  staff 
member  in  each  office.  Of  those  1,500  were 
education-related.  The  majority  of  the  26,500 
general  inquiries  were  referred  to  the  proper 
agency,  while  those  whose  complaints 
seemed  within  the  scope  of  the  IRPA  (  ap- 
proximately 8,000)  were  transferred  to  the 
Intake  Officer.  Complaints  are  received  and 
screened  by  the  Intake  Officer,  who  currently 
handles  70-75  calls  per  day  (an  average  of 
one  every  six  minutes).  Of  these,  620  active 
files  were  opened,  60%  of  which  were  re- 
solved informally  and  40%  resolved  formally 
through  investigation. 


26,500  Inquiries 
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The  Complaint  Process 

Any  person  except  the  Commission  and  a  member  or  employee 
of  the  Commission  may  make  a  complaint.  Complaints  must  be  made 
within  six  months  of  the  alleged  act  of  discrimination.  The  Commission 
must  then  arrange  for  an  investigation  and  settlement  of  the  complaint, 
giving  notice  to  the  person  against  whom  the  complaint  was  made. 

The  Commission  may  dismiss  complaints  at  any  stage  if  the  com- 
plaint seems  to  be  without  merit. 

No  one  is  allowed  to  interfere  with  the  investigation  or  withhold 
relevant  documents  from  the  investigator. 

When  the  Commission  cannot  settle  a  matter,  it  may  direct  the 
minister  to  establish  a  Board  of  Inquiry.  The  minister  may  also  order 
such  inquiries  even  if  the  Commission  has  not. 

The  Board  of  Inquiry  has  the  power  to  dismiss  complaints  it  finds 
are  not  justified.  If  a  complaint  is  justified,  the  Board  can  order  that  the 
contravention  stop  and  that  the  person  against  whom  the  finding  was 
made  refrain  from  future  contraventions. 

The  orders  of  the  Board  of  Inquiry  are  entered  with  the  Court  of 
Queen's  Bench  and  are  enforceable  in  the  same  manner  as  an  order 
of  the  Court. 

Parties  can  appeal  the  decision  of  a  Board  of  Inquiry  by  filing  with 
the  Court  of  Queen's  Bench  within  30  days  of  receiving  the  order  of  the 
board. 
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Caseload 


Investigators  handle  an  average  of  40  cases  per  year.  The  aver- 
age time  to  resolve  a  case  is  now  246  days,  which  includes  the  waiting 
time  due  to  the  backlog.  Most  cases  are  resolved  quickly  through  a 
conciliation  process.  Those  which  go  the  full  route  can  take  from  265 
to  365  days  to  resolve.  Investigators  prepare  their  own  reports. 

When  compared  to  other  provinces,  Alberta's  Human  Rights  Com- 
mission handles  the  largest  number  of  cases  per  employee  and  the 
Alberta  government  spends  the  least  on  a  per  capita  basis. 

Alberta  Human  Rights  Commission  Case  Statistics 
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Backlog 

Given  the  workload  of  each  investigator,  the  increasing  number 
of  complaints  each  year,  and  the  Commission's  limited  human  re- 
sources, it  is  not  surprising  that  a  backlog  results.  This  unfortunate 
situation  has  been  with  the  Commission  for  a  couple  of  years.  But  in 
the  last  twelve  months  it  has  become  critical.  The  backlog  is  currently 
220  cases,  and  it  would  take  an  estimated  three  full-time  equivalents 
two  years  to  clear  this  backlog.  It  is  no  comfort  knowing  other  provin- 
cial human  rights  Commissions  are  facing  the  same  impasse. 


The  extraordinarily  few  resources  allocated  to  most  Commissions  com- 
pounds the  problem.  For  the  most  part,  their  budgets  are  tiny  and  clearly 
inadequate  for  fulfilling  their  mandate.  The  small  number  of  staff  results  in 
unacceptable  delays  in  handling  complaints.  In  the  best  of  circumstances, 
obtaining  evidence  to  prove  discrimination  is  not  easy;  long  delay  before 
an  investigation  is  started  can  make  it  virtually  impossible. 

Of  concern  also  is  the  fact  that  human  rights  laws  deal  with  discrimination  in 
basic,  crucial  areas  of  life,  such  as  denial  of  a  job  or  an  apartment.  Thus  it 
is  not  of  great  practical  help  to  those  who  encounter  this  kind  of  discrimina- 
tion to  know  that  there  will  be  many  months  delay  before  an  investigation  of 
their  complaint  will  even  begin. 


The  serious  problem  facing  the  Commission  is  that  there  are  too 
many  cases,  too  few  staff  and  an  increasingly  unwieldy  backlog.  Time 
and  again  during  the  public  hearings  we  were  reminded  that  "Justice 
delayed  is  Justice  denied". 

The  Review  Panel  is  very  concerned  about  the  Commission's 
inability  to  keep  up  with  complaints. 

Reflecting  recommendations  made  by  the  management  consult- 
ant, the  public  and  Commission  staff,  the  Review  Panel  makes  a 
number  of  recommendations. 


The  Review  Panel  recommends: 

•  add  one  more  support  staff  in  each  office  to  handle  inquiries 

•  add  one  intake  person  in  each  office.  The  Commission  should 
review  the  policy  affecting  the  intake  officers  ability  to  accept 
or  reject  questionable  complaints 

•  add  a  full  time  mediator  in  each  office  with  the  intention  of 
speeding  up  the  resolution  process 

•  add  three  temporary  positions  to  clear  the  existing  case  backlog 
uithin  a  tux)  year  period 


•  K.  Ruff  in  Discrimination  in  the  Law  and  the 
Administration  of  Justice,  ed.  Tarnopolsky 
et  al,  Canadian  Institute  for  the  Administra- 
tion of  Justice/Les  Editions  Themis,  p.  33 


upgrade  computer  hardware  and  telephone  systems  in  each 
office. 


Board  of  Inquiry  or 

Standing  Human  Rights  Tribunal 


When  an  investigator  finds  merit  in  a  case  and  is  unable  to  help 
the  parties  reach  a  settlement,  the  case  is  then  given  to  the  Commis- 
sioners. If  the  Commissioners  agree  that  the  case  has  merit,  it  may 
direct  the  minister  to  set  up  a  Board  of  Inquiry.  The  composition  of 
this  Board  of  Inquiry  is  different  from  case  to  case.  (It  should  be  noted 
that  on  average  there  are  only  two  to  three  of  these  Boards  required 
each  year.) 

It  has  been  suggested  by  the  consultant  and  especially  by  many 
in  the  legal  profession  from  whom  we  heard  during  the  review  pro- 
cess that  the  Board  of  Inquiry  be  replaced  by  a  Standing  Human 
Rights  Tribunal 

A  Human  Rights  Tribunal  would  consist  of  a  roster  of  at  least  five 
qualified  persons  representing  the  diversity  of  Albertans  who  are  knowl- 
edgeable in  human  rights  issues,  legal  issues,  and  have  demonstrated 
personal  integrity.  A  member  with  a  legal  background  would  be  cho- 
sen as  chair  and  would  serve  a  three-year  renewable  term;  members 
would  be  paid  on  a  per  diem  basis.  The  Tribunal  would  hear  and 
judge  cases  referred  by  the  Commissioners.  A  hearing  could  be  held 
by  one  member  of  the  Tribunal,  or  two,  etc. 

There  is  evidence  that  a  Standing  Human  Rights  Tribunal  would 
be  a  cost-effective  and  labour-saving  alternative  to  the  current  Boards 
of  Inquiry.  At  present,  a  Board  of  Inquiry  is  appointed  on  each  occa- 
sion, with  all  the  attendant  administrative  delay.  A  Standing  Tribunal 
would  eliminate  the  time  spent  in  educating  board  members  and 
significantly  reduce  the  amount  of  time  required  to  close  a  file.  This 
would  result  in  considerable  financial  savings  annually. 

In  addition,  the  Review  Panel  urges  Commissioners  to  review  the 
possibility  of  moving  cases  more  swiftly  through  the  investigation  pro- 
cess by  making  greater  use  of  the  Tribunal. 

A  Budget  Concern 

Boards  of  inquiry,  or  Standing  Human  Rights  Tribunals,  are  an 
integral  part  of  the  Commission's  quasi-judicial  process.  However,  just 
as  in  the  courts  system,  the  number  and  kind  of  cases  brought  forward 
are  not  always  predictable.  Therefore  the  costs  are  unpredictable.  This 
is  a  problem  for  the  Commission.  Its  fixed  budget  has  not  been  suffi- 
cient to  cope  with  these  uncertain  expenses.  In  the  past  these  variable 
costs  have  been  covered  by  special  warrants.  If  this  alternative  is  no 
longer  available,  it  is  recommended  that  the  budget  contain  a  sum  of 


$200,000  to  cover  potential  annual  costs  of  Boards  of  Inquiry  or  the 
work  of  a  Standing  Human  Rights  Tribunal. 

Internal  Reporting  Structure 

The  subject  of  the  autonomy  and  accountability  of  the  Commis- 
sion was  addressed  in  Chapter  3.  Officers  of  the  Department  of  Com- 
munity Development  have  assumed  some  control  over  the  operation 
and  staff  of  the  Commission.  This  creates  potential  for  conflict  and 
confusion.  The  management  consultant  made  the  following  observa- 
tion: 

Currently,  the  staff  report  through  the  Executive  Director  to  both 
the  Chief  Commissioner  and  the  ADM  of  the  Individual's  Rights 
and  Citizenship  Services  Division.  This  reporting  relationship 
places  the  Executive  Director  in  a  potentially  awkward  situation 
when  there  are  conflicting  directions  or  priorities  being  set  by  the 
Chief  Commissioner  and  the  ADM.  Anytime  that  staff  report  to 
more  than  one  manager  there  is  a  great  potential  for  conflict  and 
confusion.  In  the  case  of  the  Human  Rights  Commission,  there 
is  an  additional  concern  with  respect  to  conflict  of  interest,  in  the 
event  that  a  complaint  arose  from  the  Department. 

The  Review  Panel  affirms  that  it  is  vital  for  a  well-run  Commission 
that  the  Commission  alone  manage  its  budget  and  staff. 


Recommendations: 


•  Boards  of  Inquiry  be  replaced  by  a  Standing  Human  Rights 
Tribunal 

•  the  budget  must  provide  sufficient  funding  for  both  the 
administrative  costs  of  the  Commission  and  the  costs  of 
hearing  cases  by  Boards  of  Inquiry  or  by  the  Standing  Human 
Rights  Tribunal 

•  the  Commission  alone  manage  its  budget  and  staff. 


Access  to  the  Human  Rights  Commission 


This  was  an  important  concern  raised  by  AJbertans. 

The  Review  Panel  recommends  that  steps  be  taken: 

•  to  ensure  the  Commission  has  a  visible  presence  in  the 
community 

•  to  remove  procedural  barriers  incompatible  uith  the  cultural 
and  social  norms  of  various  groups  (i.e.  Aboriginal  peoples) 

•  to  make  the  process  open  and  available  to  those  u  ith  mental 
disabilities 

•  to  make  the  process  open  and  available  to  those  who  need 
assistance  in  communicating  in  English  (other  language 
interpreters  including  sign  language) 

•  to  make  sure  both  the  process  and  the  Commission  offices/ 
meeting  rooms  are  physically  accessible  to  those  uith  physical 
disabilities  (mobility  impaired,  hearing  impaired,  etc.) 

•  to  make  sure  the  Commission  offices/meeting  rooms  are 
accessible  to  local  transit  and  walk-in  traffic.  In  particular  the 
Review  Panel  recommends  that  the  Edmonton  regional  office 
be  changed  to  a  more  accessible  and  approachable  location. 


Selection  of  Commissioners 


Persons  who  sit  on  Human  Rights  Tribunals  and  Commissions  should  be 
clearly  independent  of  government  and  should  be  chosen  through  an  open, 
public  process  on  the  basis  of  their  human  rights  expertise,  integrity  and 
credibility. 

•  K.  Ruff  in  Discrimination  in  the  Law  and  the 
Administration  of  Justice,  ed.  Tarnopolsky 
et  al,  Canadian  Institute  for  the  Administra- 
tion of  Justice/Les  Editions  Themis,  p.33 


Many  presenters  complained  about  the  current  process  for  select- 
ing the  Chief  Commissioner  and  Commissioners.  The  perception  is 
that  often  persons  are  chosen  less  for  their  qualifications  and  more  for 
their  political  connections.  This,  the  Review  Panel  was  told,  prejudices 
the  quasi-judicial  role  of  the  Commission. 


A  recent  decision  was  made  not  to  offer  a  stipend  to  Commis- 
sioners for  their  time  spent  working  for  the  Commission  (the  Chief 
Commissioner  is  a  full-time  paid  employee). 

The  Review  Panel  believes  that  some  very  qualified  persons, 
especially  those  who  might  be  in  business  for  themselves,  would  not 
be  able  to  give  up  a  clay's  income  and  still  meet  their  responsibilities  to 
children  and  dependents. 

In  response  to  the  strong  appeal  that  the  Commission  be  ac- 
countable to  the  Legislature  as  a  whole,  the  Review  Panel  makes  the 
following  recommendations  for  selecting  the  Chief  Commissioner  and 
Commissioners. 


Recommendations: 


The  Review  Panel  recommends  that: 

•  the  Chief  Commissioner  and  Commissioners  be  selected  by  an 
all-party  legislative  committee 

•legislation  require  the  number  of  Commissioners  to  be  seven. 
There  should  never  be  more  than  two  vacancies 

•  the  Chief  Commissioner  have  a  full-time  five  year  term, 
reneuwble 

•  Commissioners  have  a  three  year  renewable  term 

•  Commissioners  receive  an  honorarium 

•  Commissioners  be  chosen  who  have  a  good  understanding  of 
human  rights  and  are  independent,  impartial,  sensitive  to 
social  issues  and  representative  of  the  diversity  of  the  Alberta 
population. 


Education 


Since  the  IRPA  was  introduced  in  1972,  there  has  been  a  "public 
education  mandate".  This  mandate  has  always  been  a  high  priority 
for  the  Commission.  A  Public  Education  Program  has  existed  since 
1974.  The  resources  (both  human  and  budgetary)  applied  to  this 
program  have  varied  over  the  last  twenty  years.  Initially  the  Commis- 
sion had  a  separate  administrative  branch  of  its  operations  devoted  to 
public  education,  consisting  of  an  Assistant  Director  and  three  Educa- 
tional Officers.  At  the  present  time,  the  Commission  has  a  full  time 
Coordinator  of  Public  Education  and  one  full  time  staff  member. 

There  has  been  a  steady  demand  for  the  educational  programs 
and  services  offered  by  the  Commission  over  its  twenty  years  of  op- 
eration. The  highest  demand  continues  to  come  from  the  area  of 
employment.  However,  there  has  been  an  increase  in  requests  from 
the  educational  system,  especially  at  the  primary  and  secondary  lev- 
els. 

In  the  fiscal  year  1992-93,  the  Commission  conducted  467  pro- 
grams through  its  Public  Education  Program.  The  following  year  the 
number  exceeded  500.  This  places  further  strain  on  the  Commission's 
human  resources.  Unfortunately,  in  the  past,  persons  have  been  shifted 
from  an  educational  role  into  the  complaint  process  to  meet  the  de- 
mand there.  This  has  hurt  the  education  program  which,  if  effective, 
would  help  to  eliminate  the  causes  of  discrimination. 

As  part  of  the  review  process,  the  Commission's  staff  submitted  to 
the  Review  Panel  a  three  year  plan  reflecting  the  comments  received 
through  the  public  hearings  and  from  groups  seeking  education  ser- 
vices from  the  Commission.  The  Review  Panel  endorses  the  plan,  but 
realizes  more  human  resources  will  be  required  to  implement  it. 

Many  presenters  stressed  the  importance  of  more  public  aware- 
ness of  human  rights  and  discrimination  issues.  The  Review  Panel  was 
often  reminded  that  prevention  is  cheaper  than  cure.  The  Review 
Panel  stresses  the  importance  of  increasing  the  resources  and  attention 
given  to  public  education.  Particular  attention  should  be  paid  to  pro- 
viding curriculum  materials  for  schools. 

The  Commission  must  build  strategic  partnerships  with  boards  of 
education,  social  agencies,  service  clubs,  and  other  groups  concerned 
about  human  rights.  Hie  Review  Panel  agrees  that  a  volunteer  training 
program  should  be  created,  leading  to  the  creation  of  a  province-wide 
volunteer  corps  of  human  rights  educators,  as  an  effective  and  rela- 
tively frugal  way  of  increasing  community  contact. 


Throughout  the  Public  Review  process,  the  need  for  the  Com- 
mission to  have  a  highly  visible  and  effective  public  education  pro- 
gram was  stressed  time  after  time.  Many  submissions  stressed  that 
education  should  be  a  major,  or  even  the  first,  priority  of  the  Commis- 
sion. 


What  Albertans  said: 

Most  acts  of  discrimination  stem  from  ignorance!  This  is  why  the  Human 
Rights  Commission  must  employ  education  specialists  to  reach  out  into 
communities  and  the  business  world  to  ...help  combat  ignorance.. .In  these 
days  of  budget  restraint,  the  AHRC  must  emphasize  education... Prevention 
saves  money!  EDUCATE!! 

•Subm  #101 

Recommendations: 

The  Review  Panel  recommends  that: 


•  the  Commission  establish  strategic  partnerships  to  produce  and 
deliver  educational  programs  that  address  various  human 
rights  issues 

•  the  Commission  use  its  current  human  resources  to  the  fullest 
extent  in  delivery  of  public  education  programs  and  services; 
however,  it  is  also  recommended  that  both  the  complaint 
process  and  the  education  component  be  appropriately  staffed 

•  the  Commission  initiate  a  'Volunteer  program "  where  people 
ux>uld  be  trained  in  delivery  of  public  education  programs  and 
services  in  regard  to  human  rights 

•  for  education  as  well  as  accessibility,  the  Act  be  reurritten  in 
plain  language. 


Grounds  &  Areas  of 
Discrimination 


Hhe  Individual's  Rights  Protection  Act  is  specific  about  the 
grounds  and  areas  in  which  discrimination  is  not  allowed. 
The  grounds  currently  covered  are:  race,  religious  beliefs, 
colour,  gender,  physical  and  mental  disability,  marital  status, 
age  and  ancestry  or  place  of  origin. 

The  protected  areas  are:  accommodation,  services  or  facilities, 
tenancy,  employment  and  a  number  or  areas  related  to  employment 
(advertisement,  membership  in  Unions  or  associations,  equal  pay). 
Sexual  harassment  has  been  included  under  the  ground  of  gender. 

The  Act  also  provides  protection  against  retaliation,  and  forbids 
discriminatory  signs  and  notices. 

Some  of  the  grounds  apply  in  all  areas,  but  other  grounds  may 
apply  to  only  some  of  the  areas.  For  instance,  discrimination  on  the 
basis  of  marital  status  applies  to  employment  but  not  to  tenancy  or 
services. 


Recommendations: 


The  Review  Panel  recommends: 

•  that  all  the  grounds  listed  in  the  Act  apply  to  all  the  areas  of 
discrimination  listed  in  the  Act. 


Existing  Grounds  And  Areas 


Age 


Age  is  a  protected  ground  in  the  areas  of  notices,  employment,  trade 
unions,  and  advertisements  for  employment.  Age  is  not  a  prohibited 
ground  in  the  areas  of  tenancy  and  services.  A  landlord  or  store  owner 
can  discriminate  against  a  potential  tenant  or  customer  because  of  age. 
Age  is  defined  in  the  Act  as  meaning  18  years  or  older,  so  young  people 
are  not  protected  from  discrimination  based  on  their  age.  The  Review 
Panel  recommends  that  this  restriction  be  eliminated,  and  that  protec- 
tion from  discrimination  on  the  basis  of  age  apply  to  all  areas.  Even  with 
this  change,  the  legislature  will  still  be  able  to  decide  that  age  restrictions 
are  necessary  for  the  protection  of  certain  age  groups;  however,  these 
restrictions  must  meet  the  requirements  of  section  11.1,  that  they  be  based 
on  reasonable  and  justifiable  grounds. 


I  have  worked  all  my  life,  even  past  65,  in  the  business  world,  excelling  in 
many  areas.  There  seems  to  be  an  assumption  that  seniors  lose  most  of 
their  brains  when  they  retire  or  reach  age  65  and  I  do  not  appreciate  being 
treated  like  somebody's  great  grandmother,  who  is  probably  senile. 


We  do  know  that  many  younger  children  are  living  independently  of  any 
adult  supervision,  sometimes  on  Alberta's  streets...  How  could  a  just  soci- 
ety rationalize,  for  example,  the  failure  to  protect  a  vulnerable  fifteen-year- 
old  from  discrimination  in  accommodation  or  food  services  solely  on  the 
basis  of  age? 


The  submissions  to  the  review  focussed  on  die  rights  of  those  under 
18  years  of  age  and  those  over  60.  Persons  under  18  are  legally  employ- 
able but  don't  have  the  same  protection  as  those  over  18  in  either 
employment  or  housing.  For  those  over  60  the  issues  included  the  right 
to  housing,  objections  to  mandatory  retirement  unless  "justifiable  and 
reasonable  cause"  could  be  proven. 

Many  expressed  the  opinion  that  Alberta  needed  to  pay  more 
attention  to  the  rights  of  children.  The  AHRC  and  the  Premier's  Coun- 
cil on  the  Family  could  take  a  more  active  role  in  educating  the  public 
about  the  UN  Convention  on  the  Rights  of  the  Child.  A  minority  of 
submissions  were  of  the  view  that  the  rights  of  parents  are  being  eroded. 
However,  die  UN  Convention  supports  the  family  unit  and  the  rights  and 
responsibilities  of  parents  while  taking  a  firm  stand  on  the  rights  of 
children. 


•  Subm  #334 


•  Subm  #262 


Re  co  mmen  clatio  i  is: 


The  Review  Panel  recommends  that: 

•  age  be  a  protected  ground  in  all  areas  of  the  IRPA,  and  that 
the  definition  of  age  be  deleted  so  there  is  protection  for  any 
person  regardless  of  age 

•  the  Alberta  government  formally  endorse  the  UN  Convention 
on  the  Rights  of  the  Child. 

Disability 

It  was  pointed  out  during  the  pubic  review  that  persons  with 
disabilities  ranked  as  the  third  highest  group  to  be  discriminated  against. 
Many  issues,  such  as  access  and  reasonable  accommodation,  apply  to 
both  mental  disability  and  physical  disability,  while  each  of  these  also 
has  its  unique  concerns. 

Mental  Disability 

While  people  with  mental  disabilities  are  protected  under  the 
IRPA,  discrimination  does  exist  against  these  individuals  and  they  need 
the  protection  of  the  Commission. 

The  issues  surrounding  the  grounds  of  mental  disability  are  com- 
plex. "Mental  disability"  as  a  terni  is  inaccurate;  it  can  be  applied  to 
someone  with  learning  disabilities  or  to  people  with  debilitating  men- 
tal or  emotional  conditions.  Some  groups  prefer  other  temis,  such  as 
"developmentally  delayed",  "cognitively  handicapped",  or  "cognitively 
delayed".  There  is  also  sometimes  a  distinction  made  in  the  commu- 
nity between  a  pemianent  mental  impairment  for  organic  reasons, 
and  mental  illnesses,  which  can  be  chronic  or  temporary. 

Since  the  community  does  not  agree  on  any  one  temi,  "mental 
disability"  should  continue  to  be  the  temi  used  in  the  IRPA,  as  long  as 
it  is  clear  that  the  definition  of  this  term  is  broad  enough  to  include  all 
mental,  developmental  and  learning  disorders  whatever  the  cause  or 
duration. 

Submissions  focussed  on  access  to  employment  and  government 
services  for  people  with  mental  disabilities.  Others  emphasized  a  greater 
role  in  educating  the  public,  employers,  union  and  government  agen- 
cies on  accommodating  the  needs  of  mentally  disabled  people.  The 
Review  Panel  agreed  that  this  was  an  area  in  which  the  AHRC  should 
network  with  relevant  organizations  to  detemiine  how  the  Commis- 
sion can  better  serve  the  needs  of  the  mentally  disabled.  This  includes 
looking  at  systemic  discrimination. 


As  part  of  a  commitment  to  better  serve  people  with  mental 
disabilities,  the  Review  Panel  recommends  that  the  AHRC  provide  an 
advocate  to  assist  persons  with  disabilities  through  the  complaint  pro- 
cedure. 


I  was  told  by  my  doctor  that  he  would  have  operated  sooner  on  my 
daughter's  eye  if  she  had  been  normal. 


In  a  court  of  law,  the  differently  abled  may  lack  the  language  skills  to  com- 
municate, and  are  most  often  considered  unreliable  witnesses.  How  does 
the  Charter  ensure  their  legal  rights,  including  the  right  to  be  heard  at  a  fair 
and  public  hearing? 


We  are  encouraged  by  your  commitment  to  provide  opportunities  for 
people  with  mental  disabilities  to  access  life  in  the  community.  We  ask  that 
they  not  be  made  vulnerable  without  a  strong  Commission  able  to  remedy 
an  inevitable  wrong. 


It  is  a  pleasure  to  know  that  "you  are  there  for  our  sons  and  daughters".  We 
can  be  confident  that  the  rights  of  people  with  developmental  disabilities 
are  being  protected. 


Physical  Disability 

While  physical  disability  is  a  protected  ground  in  all  areas  of 
IRPA,  discrimination  exists  against  people  with  physical  disabilities 
and  they  need  the  protection  of  the  Commission.  Two  major  issues 
emerged  in  the  submissions. 

The  first  issue  was  that  of  accessibility.  Section  3  of  the  IRPA 
prohibits  discrimination  in  access  to  public  facilities,  services,  and  ac- 
commodation. Section  4  prohibits  discrimination  in  commercial  ten- 
ancy. While  physical  disability  is  a  protected  ground  in  both  these 
sections,  and  therefore  facilities  and  accommodation  must  be  acces- 
sible to  those  with  disabilities,  Section  5  of  the  IRPA  allows  building 
owners  and  managers  an  exemption: 

Notwithstanding  section  1,  no  person  who  is  the  owner  of,  or  is 
responsible  for  the  use,  occupancy,  construction  or  alteration  of, 
a  building  as  defined  in  the  Safety  Codes  Act  shall,  by  reason 


•  Subm  #299 


.  Subm  #266 


•Subm  #18 


•  President,  Canadian  Association 
for  Community  Living, 
letter  to  Chief  Commissioner,  Jan.6, 1994 


only  of  the  condition  of  the  building,  be  found  to  have 
contravened  section  3  or  4  as  it  relates  to  denial  or 
discrimination  on  the  basis  of  physical  disability  if  he  establishes 
that  the  building  complies  with  the  applicable  requirements  of 
that  Act  and  the  regulations  under  that  Act. 

In  other  words,  as  long  as  the  building  complies  with  the  Safety 
Codes  Act,  it  does  not  have  to  be  accessible  to  the  physically  disabled. 

The  Review  Panel  understands  the  financial  burden  which  would 
be  placed  on  building  owners  if  they  were  forced  to  upgrade  all  exist- 
ing buildings.  The  Review  Panel  also  appreciates  the  special  needs  of 
the  physically  disabled.  Therefore,  the  Review  Panel  recommends  that 
Section  5  be  removed  from  the  IRPA  and  that  the  Safety  Codes  Act  be 
amended  so  all  new  buildings  and  public  spaces  in  the  province  of 
Alberta  meet  accessibility  requirements,  and  so  that  existing  buildings 
and  public  spaces  be  adapted  where  this  is  feasible. 

It  was  further  recommended  by  the  Review  Panel  that  the  provin- 
cial government  should  take  a  leadership  role  in  the  issue  of  accessibil- 
ity by  ensuring  all  government  offices  and  services  are  in  accessible 
buildings;  buildings  leased  to  the  government  should  not  have  the 
lease  renewed  unless  the  building  meets  accessibility  guidelines. 

It  must  also  be  clear  that  accessibility  is  more  than  simple  physical 
access,  and  refers  to  access  to  education,  employment,  services  and 
information.  Sensitivity  to  the  needs  of  differently  abled  people  will 
result  in  many  different  solutions. 

Because  the  needs  of  disabled  persons  vary  from  situation  to  situ- 
ation, the  Review  Panel  felt  it  would  not  be  effective  to  impose  rigid 
legislation.  Instead,  the  Commission  should  increase  its  advocacy  and 
education  roles,  and  network  more  with  relevant  organizations. 

The  Review  Panel  recommends  that  the  AHRC  provide  an  advo- 
cate or  interpreter  to  assist  persons  with  disabilities  through  the  com- 
plaint procedure. 

The  second  issue  of  physical  disability  which  received  much  atten- 
tion was  carrying  an  infectious  agent  Most  commonly  this  concern 
referred  to  people  with  HIV-positive  status. 

Submissions  called  for  a  simpler  definition  of  "physical  disability" 
in  the  IRPA,  and  for  the  inclusion  of  the  temi  "carrying  an  infectious 
agent"  under  the  definition  of  "infimiity"  in  the  Act. 

The  infectious  agent  concern  in  most  submissions  was  the  human 
immunodeficiency  virus  (HIV).  The  virus  is  not  included  under  "physi- 
cal disability"  in  all  jurisdictions,  but  there  have  been  clear  cases  of  dis- 
crimination against  carriers.  One  example  cited  was  that  of  an  HIV-in- 
fected child  in  Quebec  who  was  denied  access  to  day  care  because  of 
her  HIV  status. 


In  balancing  the  need  for  protection  from  discrimination  for  those 
with  infectious  agents  with  the  rights  of  others  (the  day  care  owner,  for 
example,  was  facing  economic  hardship  if  clients  withdrew  all  the 
other  children,  as  they  seemed  prepared  to  do)  the  "reasonable  and 
justifiable"  rule  could  be  used  on  a  case-by-case  basis.  This  would 
also  provide  protection  by  allowing  discrimination  in  situations  where 
the  infectious  nature  of  a  disease  could  be  a  public  health  concern. 

Case  law  has  accepted  HIV-positive  status  as  a  physical  disability. 
Therefore,  it  is  not  necessary  to  specify  infectious  agents  or  HIV  in  the 
definition  of  physical  disability.  They  are  already  recognized  and  treated 
as  disabilities,  and  already  covered. 

The  Review  Panel  recommends  that  it  be  made  clear  that  the  Act 
includes  protection  for  people  carrying  the  human  immuno-defeciency 
virus  (HIV)  or  other  infectious  agents. 


We  are  all  first  class  Albertans  and  most  of  us  are  quite  capable  of  think- 
ing in  spite  of  being  confined  to  wheelchairs.... The  time  others  require  to 
listen  to  our  slow  vocal  responses  and  hesitant  speech  is  often  limited  and 
often  results  in  our  attempts  being  ignored.  It  is  very  frustrating  not  to  be 
given  an  opportunity  to  express  our  thoughts  and  to  communicate  our 
needs.  It  is  easy  for  us,  as  a  result,  to  feel  discriminated  against  and  to  be 
relegated  to  the  status  of  second  class  citizens. 


The  Premier's  Council  believes  in  the  need  for  a  strong,  independent  Hu- 
man Rights  Commission  that  is  empowered  by  a  strengthened  Individual's 
Rights  Protection  Act. 


The  Premier's  Council  on  the  Status  of  Persons  with  Disabilities 
conducted  round  table  discussions  in  October  1993,  the  essence  of 
which  was  submitted  to  the  review.  The  Premier's  Council  recom- 
mended the  AHRC  take  a  stronger  educational  role,  especially  in  the 
workplace,  and  be  an  advocacy  organization  for  accessibility.  The 
Council  recommended  the  IRPA  be  readable,  accessible,  and  clear; 
that  Section  5  be  removed  and  that  the  AHRC  help  spread  information 
on  case  law  and  precedents  as  they  develop.  Another  recommenda- 
tion was  that  the  AHRC  provide  an  "advocate"  to  assist  persons  with 
disabilities  through  the  complaint  procedure.  Another  recurring  con- 
cern was  that  of  the  deaf  community  for  translation  services  in  the 
courts,  government  departments,  and  official  events  and  announce- 
ments. 


•  Subm  #59 


•  Premier's  Council  On  The  Status  Of 
Persons  With  Disabilities,  Subm  #  236 


Reasonable  Accommodation 

In  both  the  areas  of  physical  and  mental  disability  the  issue  of 
"reasonable  accommodation"  was  often  raised.  Reasonable  accom- 
modation means  that  where  extra  efforts  must  be  made  to  provide 
accessibility  to  education,  employment,  services  and  infomiation  to 
disabled  persons,  these  efforts  should  be  made  wherever  possible. 
Accessibility  is  more  than  simple  physical  access. 

The  question  of  "reasonable  accommodation"  was  considered 
by  the  Review  Panel  for  both  physical  and  mental  disability.  Under 
the  IRPA  people  are  expected  to  make  efforts  to  assure  that  reason- 
able accommodation  is  made  for  people  with  disabilities. 


The  Review  Panel  recommends  that: 

•  "mental  disability"  continue  to  be  the  term  used  in  the  IRPA, 
as  long  as  it  is  clear  that  the  definition  of  this  term  is  broad 
enough  to  include  all  mental,  developmental  and  learning 
disorders  whatever  the  cause  or  duration 

•  the  AHRC  network  with  relevant  organizations  to  determine 
how  the  Commission  can  better  serve  the  needs  of  the  mentally 
disabled.  This  includes  looking  at  systemic  discrimination 

•  that  the  AHRC  provide  an  advocate  to  assist  persons  unth 
disabilities  through  the  complaint  procedure 

•  Section  5  be  removed  from  the  IRPA  and  that  the  Safety  Codes 
Act  be  amended  so  all  new  buildings  and  public  spaces  in  the 
province  of  Alberta  meet  accessibility  requirements,  and  so  that 
existing  buildings  and  public  spaces  be  adapted  where  this  is 
feasible 

•  the  provincial  government  take  a  leadership  role  in  the  issue 
of  accessibility  by  ensuring  all  government  offices  and  services 
are  in  accessible  buildings;  buildings  leased  to  the  government 
should  not  have  the  lease  renewed  unless  the  building  meets 
accessibility  guidelines 


•  it  be  made  clear  that  the  Act  includes  protection  for  people 
carrying  the  human  immuno-deficiency  virus  (HIV)  or  other 
infectious  agents 

•  the  Commission  increase  its  advocacy  and  education  roles  by 
explaining  to  employers  and  others  the  meaning  of  reasonable 
accom  modation  for  special  needs  (providing  accessibility  to 
education,  employment,  services  and  information)  as  it  applies 
in  different  situations. 


The  1972  IRPA  includes  a  section  dealing  with  domestics  em- 
ployed in  private  homes  and  farm  workers  who  live  in  the  private 
home  of  their  employer.  Section  9  allows  employers  to  discriminate 
on  most  grounds  if  the  employee  is  living  in  the  employer's  home. 
Employers  can  also  specify  their  preferences  on  application  forms  or 
advertisements  for  employment  offered  in  their  home. 

It  was  felt  at  the  time  (1972)  that  everyone  should  have  the  right 
to  exercise  their  personal  preferences  when  the  conditions  of  employ- 
ment involve  shared  private  living  quarters.  Sexual  harassment  was 
the  only  area  in  which  domestics  and  fami  workers  living  in  their 
employer's  home  were  still  protected. 

There  have  been  changes  to  the  IRPA  since  1972  which  affect 
Section  9,  most  notably,  the  addition  of  Section  11.1: 

A  contravention  of  this  Act  shall  be  deemed  not  to  have  occurred 
if  the  person  who  is  alleged  to  have  contravened  the  Act  shows 
that  the  alleged  contravention  was  reasonable  and  justifiable 
in  the  circumstances. 

People  have  a  right  to  choose  workers  who  live  within  their  own 
homes  on  reasonable  and  justifiable  basis,  but  a  blanket  removal  of 
rights  from  domestics  and  fami  workers  is  not  acceptable. 


Domestic  and  Farm  Workers 


The  Review  Panel  recommends: 


•  Section  9  be  removed  from  the  IRPA. 


What  Albertans  said: 


I  think  that  section  9,  permitting  discrimination  in  employment  against  do- 
mestic employees  and  farm  employees  residing  with  the  employer  is  al- 
together unacceptable.  The  persons  affected  by  this  exception  are  among 
the  most  vulnerable  potential  victims  of  all  forms  of  discrimination. 

•  Subm#214 


Marital  Status 

The  majority  of  submissions  dealing  with  marital  status  focussed 
on  expanding  the  current  area  beyond  employment  to  include  ten- 
ancy and  services.  Elsewhere  in  this  report  the  Review  Panel  has 
recommended  that  both  age  and  marital  status  be  applied  not  only  to 
employment  but  to  the  other  areas  as  well. 

Presenters  also  urged  the  Review  Panel  to  include  a  definition  of 
marital  status  within  the  Act. 


Recom  mendations: 


The  Review  Panel  recommends  the  Act  include  the  following  defini- 
tion of  marital  status: 

•  marital  status  is  the  status  of  being  married,  single,  widowed, 
divorced  or  separated  and  includes  the  status  of  being  uith  a 
person  of  the  opposite  sex  in  a  conjugal  relationship  outside 
marriage 

•  the  Review  Panel  also  recommends  that  marital  status  apply 
to  all  areas,  not  just  to  employment. 

Gender  and  Sexual  Harassment 

The  Review  Panel  felt  the  issue  for  the  Commission  is  one  of 
vigilance,  to  be  sensitive  to  cases  of  gender  discrimination  and  to 
ensure  gender  diversity  within  the  Commission  itself.  Women  are  still 
very  much  discriminated  against  and  they  have  been  historically  sup- 
pressed especially  in  employment.  The  Commission  is  doing  its  best  to 
address  this  problem. 

A  large  number  of  complaints  filed  under  the  Act  are  for  sexual 
harassment.  Among  the  topics  considered  by  the  Review  Panel  were 
the  need  for  a  clear  and  workable  definition,  the  need  to  be  able  to 
penalize  violators  and  fully  compensate  victims,  and  the  power  to 
dismiss  complaints  which  are  without  merit. 


The  submissions  made  it  clear  that  the  enforcement  power  of  the 
Commission  is  insufficient  because  it  has  not  had  the  power  to  collect 
damages  beyond  lost  wages.  The  Review  Panel  recommends  that  com- 
pensation in  cases  of  sexual  harassment  include  not  only  lost  wages  but 
also  pain  and  suffering  (the  psychological  effect). 

Eliminating  sexual  harassment  is  an  area  for  the  AHRC's  education 
role.  Some  unions  and  employers  are  commended  for  taking  initiative 
in  the  area  of  prevention  education.  The  Commission  should  continue 
to  work  with  employers,  unions  and  associations  on  programs  aimed 
at  eliminating  sexual  harassment  in  the  workplace.  Community  standards 
and  awareness  have  changed  significantly  in  recent  years.  An  offhand 
comment  which  might  have  passed  for  office  banter  twenty  years  ago 
might  now  be  understood  as  harassment.  Due  to  the  sensitive  nature  of 
the  area  and  the  range  of  differences  in  understanding  and  community 
values,  the  Review  Panel  recommends  the  Commission  use  mediation 
wherever  possible  before  initiating  legal  action. 

The  Review  Panel  is  not  convinced  that  a  definition  of  sexual 
harassment  is  useful  at  this  stage  because  the  understanding  of  sexual 
harassment  is  evolving  and  being  defined  by  the  cases  before  the  courts. 


We  believe  that  human  rights  protection  in  Alberta  is  essential  for  enabling 
women  to  have  access  to  the  rights  that  we  have  struggled  so  hard  to 
obtain.  The  Human  Rights  Commission  provides  women  with  the  ability  to 
exercise  our  rights  in  cases  of  sexual  harassment,  discrimination  based 
on  marital  status  or  gender,  and  other  issues  which  affect  the  lives  of  so 
many  women. 


The  Commission  is  already  doing  some  excellent  work,  as  I  discovered  a 
few  years  ago  when  some  teenaged  girls  sought  my  help  in  acting  upon  a 
sexual  harassment  situation...  The  complaint  was  handled  quickly  and 
effectively  by  the  Commission,  with  positive  results  within  a  very  short  pe- 
riod of  time. 


The  Women's  Legal  Education  &  Action  Fund  submission  rec- 
ommended the  definition  of  sexual/gender  harassment  be  expanded 
in  the  IRPA.  The  Calgary  Status  of  Women  Action  Committee  recom- 
mends stronger  interpretation  and  enforcement  on  the  issue  of  de- 
grading images  of  women,  and  that  violence  against  women  should 
be  recognized  as  a  human  rights  abuse.  This  would  follow  die  lead  of 
the  June  1993  United  Nations  Conference  on  human  rights. 


•  Subm  #324 


•Subm  #114 


Recommendations: 


The  Review  Panel  recommends  that: 

•  compensation  in  cases  of  sexual  harassment  include  not  only 
lost  wages  but  also  pain  ajvi  suffering  (the  psychological  effect) 

•  the  Commission  continue  to  work  with  employers,  unions  and 
associations  on  programs  aimed  at  eliminating  sexual 
harassment  in  the  uxxrkplace.  Due  to  the  sensitive  nature  of  the 
area  and  the  range  of  differences  in  understanding  and 
community  values,  the  Review  Panel  recommends  the 
Commission  use  mediation  wherever  possible  before  initiating 
legal  action. 

Race 

Racism  is  a  fact  of  life  in  Canada  and  in  Alberta. 

Canada  has  a  history  of  racism  which  stretches  back  to  the  earliest 
days  of  European  settlement,  beginning  with  the  treatment  of  Aborigi- 
nal people,  and  after  nationhood  with  institutionalized  discrimination 
against  many  minority  groups  from  the  anti-Chinese  immigration  poli- 
cies of  the  turn  of  the  century,  to  the  refusal  of  services  to  blacks  in 
central  and  eastern  Canada,  to  the  internment  camps  for  Canadians  of 
Japanese,  Ukrainian,  Italian  and  German  origin  during  the  World 
Wars.  Recently,  the  United  Nations  has  criticized  Canada  for  its  treat- 
ment of  Aboriginal  people. 

The  problem  of  racism  will  also  be  addressed  by  the  section  on 
systemic  discrimination. 

Many  of  the  submissions  asked  for  more  attention  to  be  paid  to 
systemic  racial  discrimination.  Such  discrurunation,  which  can  be  subtle 
and  even  unintentional,  can  be  dealt  with  in  two  ways:  through  edu- 
cation and  through  die  initiation  of  complaints  by  the  Commission  it- 
self. 

Racism  is  of  particular  concern  to  immigrant  women. 


What  Albertans  said: 


Some  people  who  discriminate  are  completely  frank  about  it.  One  First 
Nations  woman  told  us  that  she  was  turned  down  for  a  job  in  a  restaurant 
by  a  manager  who  said  to  her:  "We  don't  even  serve  Indians  here.  What 
makes  you  think  we'd  want  to  hire  one?" 


•  Alberta  Civil  Liberties  Research  Centre, 
Subm  #  61 


Reco  m  mendatio  ns: 


The  Review  Panel  recommends: 

•  that  eliminating  racism  be  a  constant  objective  of  the 
Commission,  achieved  through  education  and  action, 
including  action  to  combat  systemic  discrimination 

•  endorsing  the  recommendation  made  by  Albertans  that  the 
Commission  network  more  with  immigrant  women's  groups, 
to  become  more  sensitive  to  their  concerns. 

Religious  Belief 

Since  the  Individual's  Rights  Protection  Act  was  introduced,  reli- 
gion has  been  a  ground  of  discrimination. 

The  Charter  of  Rights  and  Freedoms  states  in  section  2  that  "Ev- 
eryone has  the  following  fundamental  freedoms:  a)  freedom  of  con- 
science and  religion...  ".  Religious  belief  is  a  protected  ground  in 
federal  and  provincial  human  rights  legislation,  but  not  all  legislation 
recognizes  all  religions  as  valid.  In  the  case  of  native  spirituality,  for 
instance,  the  Canadian  government  considers  it  to  be  cultural  and  not 
religious. 

The  Review  Panel  reaffirms  a  commitment  to  protecting  people 
from  discrimination  on  the  basis  of  their  religious  beliefs. 


What  Albertans  said: 


Many  submissions  referred  to  freedom  of  religious  belief  as  part  of  a  list  of 
fundamental  rights,  or  mentioned  the  need  for  tolerance  in  this  as  in  other 
areas. 


Re  a  mi  mendations: 


The  Review  Panel  recommends: 

•  the  Commission  encourage  educators  to  provide  more 
information  about  religious  beliefs  and  the  importance  of 
religious  freedom 

•  that  native  spirituality  should  be  officially  recognized  as  a 
religious  belief  and  thus  protected  under  the  IRPA. 


Notices 


In  considering  the  area  of  signs,  notices,  and  other  forms  of  com- 
munication more  generally  recognized  by  the  term  "hate  literature",  the 
Review  Panel  confirmed  a  commitment  to  prohibiting  the  spread  of 
hatred  through  public  media.  Many  submissions  to  the  Review  indi- 
cated that  Section  2  of  the  Act  is  not  broad  enough  and  that  other 
media  have  been  used  to  spread  hatred  against  particular  groups. 


The  Review  Panel  recommends  that: 

•  thelRPA  should  be  amended  to  include  other  public  media  of 
communication  and  that  subsection  2(2)  be  kept  as  a 
safeguard  of  free  expression. 

Equal  Pay  and  Employment  Equity 

Section  6  of  the  Individual's  Rights  Protection  Act  deals  with  equal 


No  employer  shall: 

(a)  employ  a  female  employee  for  any  work  at  a  rate  of  pay  that 
is  less  than  the  rate  at  which  a  male  employee  is  employed  by 
that  employer  for  similar  or  substantially  similar  work  in  the 
same  establishment,  or 

(b)  employ  a  male  employee  for  any  work  at  a  rate  of  pay  that  is 
less  than  the  rate  of  pay  at  which  a  female  employee  is 
employed  by  that  employer  for  similar  or  substantially  similar 
work  in  the  same  establishment. 

It  is  important  to  define  here  two  other  subjects  currently  being 
discussed  in  employment  circles: 

Pay  equity  refers  to  equal  pay  for  work  of  equal  value.  This 
subject  received  considerable  attention  during  the  public  review  pro- 
cess. Two  other  provinces  and  the  federal  government  have  pay  eq- 
uity in  their  human  rights  legislation.  However,  five  other  provinces 
have  chosen  to  treat  this  area  in  separate  legislation,  and  the  Review 
Panel  felt  that  as  the  ramifications  were  enormous  and  the  issue  com- 
plex, this  area  was  outside  the  scope  of  this  report. 

There  was  also  considerable  attention  to  the  subject  of  employ- 
ment equity. 

Employment  equity  is  a  policy  whereby  companies  will  have  a 
staff  complement  representing  all  segments  of  the  population  including 
women,  visible  minorities,  Aboriginal  people  and  persons  with 
disabilities. 


pay. 


Employment  equity  is  not  the  same  thing  as  affirmative  action,  nor 
does  it  mean  quotas  will  be  imposed.  Rather,  it  means  that,  first  and 
foremost,  qualified  persons  in  the  four  areas  listed  above  will  be  given 
opportunity  to  fill  vacant  positions. 

Employment  equity  is  included  in  the  human  rights  legislation  of 
Ontario  and  Quebec  and  the  federal  government. 

In  1990  the  AHRC  recommended  the  Government  of  Alberta  be 
encouraged  to  lead  the  way  in  employment  equity  policies  by  provid- 
ing a  positive  model. 


Recommendations: 


The  Review  Panel  recommends  that: 

•  the  governmtmt  be  called  upon  to  adopt  an  employment  equity 
policy 

•  the  AHRC  include  employment  equity  as  one  of  the  areas  in 
which  it  will  take  an  active  educational  role. 


Additional  Grounds  and  Areas  to  Consider 


Criminal  Record 

The  IRPA  does  not  protect  against  discrimination  on  the  basis  of 
criminal  record  and  many  submissions  suggested  it  be  included.  Vari- 
ous provisions  dealing  with  criminal  records  currently  exist  in  three 
provinces,  two  territories  and  in  Canadian  Human  Rights  Legislation. 

Individuals  charged  with,  convicted  of,  or  pardoned  of  a  criminal 
offence  often  face  discrimination,  particularly  in  employment.  If  a 
person  is  not  given  the  opportunity  to  earn  a  living  the  likelihood  of  a 
repeat  offence  is  high. 

The  Review  Panel  recommends  the  Act  include  a  section  prohib- 
iting discrimination  in  employment,  unions  or  associations  because  of 
a  criminal  or  summary  conviction  offence  that  is  unrelated  to  the 
employment  or  to  the  intended  employment  of  that  person. 

The  IRPA  protects  the  rights  of  employers  to  deny  employment 
where  the  conviction  could  be  seen  as  related  to  the  employment  (for 
example  a  convicted  embezzler  applying  for  the  position  of  comptrol- 
ler) through  section  8(2)  (bona  fide  occupational  requirements). 


It  is  necessary 
to  take  steps  in 
this  province 
to  remove 
discrimination 
on  the  basis 
of  criminal  history 
in  all  areas — 
not  just 
employment. 

•  Community  Preparation 
and  Integration 
Program,  Submission 
#468 


What  Alberta ns  said: 


The  Calgary  Association  of  Women  and  the  Law  and  other  presenters 
recommended  that  criminal  records  (where  unrelated  to  the  matter  in  ques- 
tion) should  be  included  as  protected  grounds  in  the  IRPA. 

Reco  m  mendatio  ns: 

The  Review  Panel  recommends: 


•  the  Act  include  a  section  prohibiting  discrimination  in 
employment,  unions  or  associations  because  of  a  criminal  or 
summary  conviction  offence  that  is  unrelated  to  the 
employment  or  to  the  intended  employment  of  that  person. 

Family  Status 

The  1991  Statistics  Canada  census  of  population  showed  that  single 
parents  make  up  almost  19  per  cent  of  Alberta's  families  with  children, 
just  short  of  the  national  average  of  almost  20  per  cent.  Housing  and 
services  are  areas  in  which  single-parent  families  face  discrimination. 


What  Albertans  said: 


Some  presenters  recommended  a  definition  of  family  status  that  would 
include  same  sex  couples.  The  separate  issue  of  prohibiting  discrimina- 
tion based  on  sexual  orientation  is  addressed  in  a  separate  section.  The 
Review  Panel,  after  much  consideration,  defined  family  status  to  include 
only  being  in  a  parent-child,  sibling,  or  extended  family  relationship. 


Re  com  mendations: 


The  Review  Panel  recommends  that: 

•  family  status  should  be  added  to  legislation  as  a  ground  on 
which  discrimination  is  not  alloued,  and  this  be  applied  to  all 
areas 


•  the  definition  of  family  status  be  only  that  of  being  in  a  patent- 
child,  sibling  or  extended  family  relationship. 

Political  Belief 

Political  belief  is  a  protected  ground  under  the  Charter  of  Rights 
and  Freedoms,  the  United  Nations  International  Covenant,  and  in 
seven  Canadian  jurisdictions. 


Canada  has  a  history  of  relative  tolerance  of  diversity  in  political 
beliefs.  To  ensure  that  this  tolerance  continues  in  this  province,  politi- 
cal belief  should  be  added  to  the  IRPA  as  a  protected  ground. 

It  should  also  be  recognized  that  many  Albertans  come  from 
countries  where  persecution  on  the  basis  of  political  belief  is  common. 
These  people  came  to  Canada  to  find  freedom  from  societies  where 
human  rights  were  violated.  The  inclusion  of  political  belief  as  a  pro- 
tected ground  would  send  a  message  to  those  people  that  as  Albertans 
they  can  exercise  their  democratic  privilege. 


Recommendations: 


The  Review  Panel  recommends  that: 

•  political  belief  be  added  to  the  protected  grounds  of  the  IRPA. 

Sexual  Orientation 

This  report  deals  with  many  important  issues  in  Alberta.  The 
subject  of  discrimination  on  the  basis  of  sexual  orientation,  in  particu- 
lar, was  a  topic  which  attracted  much  attention  during  the  entire  pro- 
cess of  the  review. 

On  December  5,  1992  the  Commission  of  the  day  made  a  deci- 
sion to  investigate  complaints  of  discrimination  brought  by  gays  and 
lesbians  on  the  basis  of  sexual  orientation.  The  government  immedi- 
ately, by  ministerial  order,  vetoed  that  decision.  In  a  letter  addressed  to 
the  Executive  Director,  the  minister  directed  the  staff  of  the  Commis- 
sion not  to  investigate  these  complaints.  It  claimed  that  the  Commis- 
sion could  not  investigate  sexual  orientation  complaints  because  sexual 
orientation  was  not  listed  among  the  grounds  of  discrimination  in  the 
Individual's  Rights  Protection  Act.  Following  on  the  heels  of  this  deci- 
sion, there  were  threats  to  abolish  the  Human  Rights  Commission. 
This  brought  both  criticism  and  praise  to  the  government.  At  the  time 
the  government  had  not  yet  appointed  a  Chief  Commissioner  to  re- 
place the  former  incumbent  who  had  left  the  position  a  few  months 
previously. 

On  March  12,  1993  the  government  appointed  Jack  O'Neill  as 
the  Chief  Commissioner  of  the  Alberta  Human  Rights  Commission 
and  directed  that  a  public  review  be  undertaken  of  the  Act,  including 
a  look  at  the  scope  of  the  Act. 

As  word  of  the  public  review  spread,  the  Review  Panel  began 
receiving  large  numbers  of  letters  opposed  to  the  inclusion  of  sexual 
orientation  in  the  Act  and  an  equally  large  number  in  favour  of  inclu- 
sion. At  the  same  time  there  was  a  continuing  flow  of  papers  and  writ- 
ten submissions  addressing  a  broad  spectrum  of  issues,  including  the 


existence  of  the  Commission,  the  education  mandate  of  the  Commis- 
sion, the  processing  of  complaints,  and  so  on.  However,  almost  every 
presentation  to  the  Review  Panel  either  focussed  explicitly  on  sexual 
orientation  or  mentioned  it  along  with  other  topics. 

The  arguments  for  the  inclusion  of  sexual  orientation  among  the 
grounds  for  discrimination  can  be  summed  up  as  follows: 

•  Gays  and  lesbians  have  for  a  long  time  been  the  target  of 
discrimination  in  employment,  in  housing  and  in  services. 

•  As  human  beings  homosexuals  have  equal  rights  with  others  - 
the  right  to  work,  to  housing  and  to  public  service. 

•  Allowing  homosexuals  protection  against  discrimination  does 
not  give  them  special  rights  or  privileges.  It  just  means  they  now 
enjoy,  like  everyone  else,  the  right  not  to  be  discriminated  against 
in  employment,  housing  and  services. 


The  following  quotations  express  support  for  inclusion: 

I  believe  that  the  Individual's  Rights  Protection  Act  is  very  important  to  the 
future  of  Alberta.  Government  has  responsibility  to  establish  guidelines  to 
ensure  equitable  treatment  for  all.  For  this  reason  I  would  encourage  broad- 
ening the  protected  grounds  to  include  both  sexual  orientation  and  family 
status.  This  does  not  constitute  special  treatment,  but  rather  gives  support 
for  fair  treatment  to  groups  that  have  experienced  discrimination  in  the 
past,  which  is  consistent  with  the  spirit  of  the  Act. 


The  City  of  Edmonton  strongly  endorses  the  fair  and  equitable  treatment 
of  all  its  citizens.  Among  the  City's  recommendations:  "Sexual  orientation 
should  be  included  as  a  protected  ground." 


The  Council  of  the  Canadian  Bar  Association  —  Alberta  Branch  —  unani- 
mously passed  a  resolution  that:  endorses  and  supports  the  amendment 
of  the  Individual's  Rights  Protection  Act  to  expressly  include  sexual  orien- 
tation as  a  prohibited  ground  of  discrimination. 


Since  many  of  the  submissions  were  expressed  in  terms  of  hatred,  I  think 
it  is  obvious  that  as  a  group,  homosexuals  require  protection  under  the 
Act,  perhaps  more  than  others.  The  Act  should  include  everyone. 


•  P.A.  Dawson,  Chief  Commissioner, 
City  of  Calgary 


•  Richard  Picherak,  City  Manager, 
City  of  Edmonton 


•  The  National  Council  of  the  Canadian  Bar 
Association 


•  Subm  #547 


A  society  that  permits  discrimination  on  the  grounds  of  sexual  orientation 
is  a  society  that  permits  discrimination,  period. 

•  Judge  Rosalie  Silberman  Abella  in  Hu- 
man Rights  in  the  21st  Century,  ed. 
Mahoney  &  Mahoney,  Martinus  Nijhoff 
Publishers,  1993 

The  following  quotations  express  opposition  for  inclusion: 

Government  has  been  instituted  by  God  to  restrain  evil  and  promote  the 
good.  Homosexuality  is  a  sin  that  promotes  only  love  for  self. 

.  Subm#97 

Individuals  or  groups  who  are  granted  special  rights  by  being  singled  out 
in  legislation  diminish  the  rights  of  the  non-mentioned. 

•  Alberta  Federation  of  Women  United  for 
Families 

If  sexual  orientation  is  included,  the  government  is  opening  the  flood  gates 
to  undesirable  social  consequences. 

Homosexuality  is  against  the  Bible. 

If  sexual  orientation  is  included,  religions  which  teach  that  homosexuality 
is  wrong  can  no  longer  preach  against  it. 

Homosexuals  are  asking  for  special  rights  and  privileges. 

To  give  homosexuals  protection  from  discrimination  is  to  condone  their 
lifestyle. 

Concerns  were  expressed  by  some  presenters  that  including  sexual 
orientation  would  give  gays  "special  rights"  and  would  somehow  pro- 
mote homosexuality  as  a  "lifestyle".  Adding  sexual  orientation  as  a 
protected  ground  of  discrimination  would  not  give  anyone  special 
rights.  Anti-discrimination  legislation  is  intended  to  ensure  that  persons 
are  not  excluded  from  employment,  tenancy,  or  public  services  be- 
cause of  characteristics  such  as  race,  religion,  colour,  gender,  or  dis- 
abilities. Prohibiting  discrimination  on  the  basis  of  sexual  orientation 
would  ensure  that  gay  persons  receive  the  same  rights  as  others.  Add- 
ing sexual  orientation  as  a  protected  ground  against  discrimination 
means  that  it  would  be  contrary  to  the  Individual's  Rights  Protection 
Act  to: 

•  deny  a  gay  person  a  job  simply  because  he  is  gay  even  though 
he  may  be  the  best  qualified  applicant; 

•  refuse  service  to  a  lesbian  in  a  restaurant  only  because  she  is 
lesbian; 

•  refuse  to  rent  to  a  person  who  has  a  good  tenant  record  because 
of  the  suspicion  the  person  has  a  particular  sexual  orientation. 


Certain  presenters  were  worried  that  including  sexual  orientation 
would  lead  to  an  increase  in  illegal  sexual  activity  such  as  pedophilia. 
Only  lawful  sexual  activities  are  protected  under  the  Act.  Illegal  sexual 
conduct  will  continue  to  be  prosecuted  under  criminal  law. 

Concerns  were  expressed  by  some  presenters  that  including  sexual 
orientation  would  infringe  on  their  religious  freedom.  It  is  noted  that  the 
Individual's  Rights  Protection  Act  currently  protects  and  must  continue 
to  protect  freedom  of  religion.  In  making  the  recommendation  to  include 
sexual  orientation  in  the  Act,  it  is  not  intended  to  infringe  upon  the  right 
of  religions  to  teach  their  beliefs  with  respect  to  homosexuality.  Some 
presenters  expressed  concerns  about  the  ability  of  religious  schools  to 
hire  teachers  who  will  act  as  "role  models"  by  following  the  tenets  of 
the  particular  religion.  The  Individual's  Rights  Protection  Act  currently 
provides  a  mechanism  to  pemiit  the  balancing  of  competing  rights. 
Discrimination  is  generally  permitted  if  it  is  based  on  bona  fide  require- 
ment for  a  job  or  if  it  is  considered  reasonable  and  justifiable  in  the 
circumstances. 


There  must  also  be  an  affirmation  of  the  objective  immorality  of  sexual 
activity  outside  of  a  legal  marriage  between  a  man  and  a  woman.  Efforts  to 
persuade  people  that  homosexual  relationships  (or  commonlaw  relation- 
ships) represent  an  acceptable  alternative  lifestyle  should  be  resisted... 
We  should  ensure  that  public  institutions  teach  our  children  that  a  commit- 
ted marriage  relationship  is  the  only  place  for  such  sexual  activity.  But  we 
should  also  abhor  all  efforts  to  treat  homosexuals  as  a  unique  class  of 
people  who  do  not  have  the  same  rights  as  other  Canadians.  And  we 
should  teach  our  children  to  avoid  all  forms  of  bigotry,  including  that  aimed 
at  people's  sexual  orientation. 

•  Editorial,  Western  Catholic  Reporter, 
January  18, 1993 


Protecting  a  person  from  discrimination  does  not  mean  that  soci- 
ety necessarily  endorses  that  person's  conduct.  Prohibiting  age  discrimi- 
nation does  not  mean  that  the  old  are  favoured  over  the  young  or  the 
young  over  the  old.  Prohibiting  discrimination  based  on  religion  does 
not  mean  that  society  endorses  any  particular  religion.  Prohibiting  dis- 
crimination on  the  basis  of  sexual  orientation  does  not  connote  "ap- 
proval"; it  simply  means  that  society  believes  it  is  wrong  to  discriminate 
because  of  sexual  orientation  in  the  areas  of  employment,  tenancy  and 
public  services. 

The  Review  Panel  has  carefully  considered  many  presentations, 
and  the  reasoning,  on  both  sides  of  this  contentious  issue.  It  has  looked 
carefully  at  the  intent  of  the  Act  as  expressed  in  the  preamble  of  the 
Individual's  Rights  Protection  Act: 

Whereas  recognition  of  the  inherent  dignity  and  the  equal  and 
inalienable  rights  of  all  persons  is  the  foundation  of  freedom, 
justice  and  peace  in  the  world; 


Whereas  it  is  recognized  in  Alberta  as  a  fundamental  principle 
and  a  matter  of  public  policy  that  all  persons  are  equal  in  dignity 
and  rights  without  regard  to  race,  religious  beliefs,  colour,  gender, 
physical  disability,  mental  disability,  age,  ancestry  or  place  of 
origin;  and 

Whereas  it  is  fitting  that  this  principle  would  be  affirmed  by 
the  legislature  of  Alberta  in  an  enactment  whereby  those  rights 
of  the  individuals  may  be  protected... 

The  Review  Panel  members  have  reflected  on  the  evolution  of 
human  rights  around  the  world.  In  recent  years,  nation  after  nation 
has  accepted  basic  democratic  principles  and  acknowledged  funda- 
mental rights  and  freedoms  of  its  citizens.  In  Canada  the  inclusion  of 
sexual  orientation  in  legislation  has  been  accepted  by  more  and  more 
legislatures.  In  the  summer  of  1992,  Saskatchewan  became  the  sev- 
enth province  to  include  sexual  orientation  as  a  ground  for  discrimina- 
tion in  its  legislation.  It  is  also  included  in  Yukon's  human  rights 
legislation. 


Recommendations: 


The  Review  Panel  recommends  that: 

•  sexual  orientation  be  included  among  the  grounds  listed  in  the 
Individual's  Rights  Protection  Act  on  which  people  are 
protected  against  discrimination,  and  that  this  protection 
apply  to  all  areas,  i.e.  employment,  tenancy  and  public  services. 

Source  of  Income 

This  ground  is  of  particular  importance  to  people  whose  in- 
come is  from  social  assistance  and  Unemployment  Insurance. 

When  a  person's  income  is  perceived  as  unstable  or  has  a  stigma 
attached  to  it,  such  as  social  assistance,  that  person  may  face  discrimi- 
nation in  housing,  services  and  employment. 

The  Review  Panel  decided  that  the  Act  should  specify  discrimina- 
tion on  the  basis  of  receipt  of  social  assistance  should  be  prohibited. 

Other  areas  where  gaps  in  the  shield  of  human  rights  protection  are  evi- 
dent are  discrimination  against  persons  who  are  on  welfare,  particularly 
single  mothers  seeking  accommodation;... 

•  K.  Ruff  in  Discrimination  in  the  Law  and  the 
Administration  of  Justice,  ed.  Tarnopolsky 
et  al,  Canadian  Institute  for  the  Administra- 
tion of  Justice/Les  Editions  Themis,  p.  30 


What  Alhertans  said: 


Our  organization  deals  exclusively  with  Edmonton's  poverty  community. 
In  our  experience  with  our  clients  we  are  well  aware  of  deep  seated  preju- 
dices and  discrimination  against  'welfare  bums'  in  all  kinds  of  situations:  in 
the  judicial  system,  housing  rental,  etc.  We  urge  you  to  expand  your  man- 
date. 

•  Subm  #243 


Recommendations: 


The  Review  Panel  recommends  that: 

•  the  Act  should  specify  discrimination  on  the  basis  of  receipt 
of  social  assistance  should  be  prohibited. 

Systemic  Discrimination 

The  area  of  systemic  discrimination  is  implicit  or  explicit  in  the 
human  rights  legislation  of  other  provinces. 

Much  of  the  discussion  around  the  inclusion  of  systemic  discrimi- 
nation in  the  IRPA  focuses  on  who  would  lay  complaints.  Complaints 
of  systemic  discrimination  are  rare  as  victims  of  this  discrimination 
often  fear  retaliation.  The  Review  Panel  recommends  that  the  AHRC 
be  given  the  authority  to  initiate  complaints,  including  complaints  of 
systemic  discrimination.  Thus  the  Commission  and  not  the  victim  would 
be  the  complainant. 

The  AHRC  should  identify  systemic  discrimination  and  educate 
against  it.  If  systemic  discrimination  can  be  checked  at  source,  the 
number  of  individual  cases  of  discrimination  will  decrease.  Fighting 
systemic  discrimination  through  education  and  advocacy  could  lessen 
the  number  of  formal  complaints  and  be  an  efficient  way  to  use  the 
AHRC's  resources. 


What  Albertans  said: 


I  strongly  support  the  Commission;  it  has  an  important  role  in  our  increas- 
ingly diverse  society.  In  fact,  I  would  like  it  to  address  systemic  discrimina- 
tion, not  only  individual  cases. 


.  Subm  #159 


Recom  mendatio  i  is: 


The  Review  Panel  recommends  that  the  IRPA  be  amended  to  include 
systemic  discrimination  as  follows: 

•  systemic  discrimination  is  prohibited  and  includes  any  act 
or  omission  that  results  in  discrimination,  regardless  of  the 
form  that  the  act  or  omission  takes  and  regardless  of  whether 
the  person  responsible  for  the  act  or  omission  intended  to 
discriminate. 

The  Review  Panel  recommends  that: 

•  the  AHRC  be  given  the  authority  to  initiate  complaints, 
including  complaints  of  systemic  discrimination 

•  the  AHRC  identify  systemic  discrimination  and  educate 
against  it. 

Workplace  Abuse  and  Harassment 

Workplace  abuse  turned  out  to  be  a  much  more  pervasive  and 
serious  issue  than  the  Review  Panel  had  anticipated. 

Many  Albertans  spoke  of  their  suffering  in  the  workplace,  suffer- 
ing brought  on  by  psychological  bullying,  by  mean  criticism,  by  power 
struggles,  and  by  "put  downs". 

People  have  a  right  to  work.  And  they  have  the  right  to  work  in  a 
healthy  work  environment. 

The  Review  Panel  recognizes  workplace  abuse  cases  do  exist 
and  that  people  have  a  right  to  work  in  a  decent  working  environ- 
ment, but  it  also  recognizes  that  it  is  difficult  to  legislate  matters  which 
might  be  interpreted  as  personality  conflict,  poor  management  skills, 
management  style  or  workplace  culture. 


What  A  Iberta  ns  sa  id: 


There  is  a  serious  problem  within  the  workforce  that  needs  to  be  researched, 
reviewed,  and  solutions  given.  I  feel  very  strongly  that  changes  to  the 
current  system  are  very  overdue 

•  Subm  #176 

We  have  to  stick  together  and  get  away  from  climbing  over  our  co-workers 
on  the  way  up  the  corporate  ladder. 


•  Subm  #291 


Recom  mendations: 


The  Review  Panel  recommends  that: 

•  the  AHRC  make  workplace  abuse/harassment  a  high  priority 
in  its  educational  campaign  and  take  an  active  role  in 
promoting  the  principles  of  dignity  and  human  rights  in  the 
workplace.  The  Commission  should  network  with  those 
agencies  dealing  with  workplace  abuse. 
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Other  Recommended 
Changes  to  the  Act 


Hhe  Review  Panel  recommends  the  following  additional  changes 
to  the  Individual's  Rights  Protection  Act  to  strengthen  the  pro- 
tection of  human  rights  in  Alberta. 

•  the  name  of  the  Individual s  Rights  Protection  Act  be  changed 
to  the  Human  Rights  Act.  The  new  name  more  accurately 
reflects  the  true  intent  of  human  rights  legislation  to  protect 
individuals  and  groups  of  individuals.  This  title  is  more 
comistent  with  other  provincial  jurisdictions 

•  the  preamble  should  be  amended  to  state  the  relationship 
between  rights  and  responsibilities 

•  the  preamble  should  give  recognition  to  the  Charter  and  other 
international  and  domestic  covenants  Canadians  honour 

•  to  protect  complainants  from  retaliation,  the  retaliation 
provision  should  be  broadened  to  offer  more  protection  and  to 
make  it  an  offence  to  retaliate  or  threaten  to  retaliate  against 
a  complainant 

•  the  provision  authorizing  who  may  make  a  complaint  should 
be  amended  to  allow  the  Commission  and  a  member  or 
employee  of  the  Commission  to  initiate  a  complaint 

•  where  more  than  one  complaint  is  against  the  same  person  or 
where  complaints  have  legal  or  factual  questiom  in  common, 
the  Act  should  permit  them  to  be  dealt  with  in  the  same 
proceedings 


•  the  six  month  limitation  period  uithin  which  complaints  must 
be  taken  should  be  extended  to  one  year  with  discretionary 
power  to  extend  this  one  year  period  where  circumstances 
warrant 

•  a  new  section  is  required  protecting  people from  discrimination 
in  employment  contracts.  The  intent  of  the  employment  section 
of  the  IRPA  is  to  protect  individuals  in  their  work  environment. 
Today  more  and  more  persons  are  employed  on  a  contract 
basis.  It  is  important  that  a  contractor  have  the  same 
obligations  as  an  employer  to  protect  persons  from 
discrimination 

•  a  new  section  is  required  protecting  the  Commission  and  its 
members,  every  adjudicator  and  every  other  person  acting 
under  authority  of  the  Act  from  civil  liability  when  acting  in 
good  faith.  This  provision  is  especially  important  considering 
the  nature  of  Com  mission  work  and  the  increase  in  litigation 
in  society  today 

•  a  new  section  is  required  to  protect  the  confidentiality  of 
information  collected  during  the  complaint  process  and 
defining  and  limiting  disclosure  of  that  information.  The 
Commission  gets  frequent  requests  for  information  and  this 
ensures  confidentiality. 


Conclusion 


As  the  Review  Panel  received  the  submissions  prepared  and 
presented  by  thousands  of  Albertans,  we  were  often  encour- 
aged.   We  were  encouraged  when  we  saw  how  many 
Albertans  who  would  not  usually  bring  their  opinions  to  a 
public  review  felt  strongly  enough  to  contribute.  We  were  encour- 
aged by  their  insight,  their  passion,  and  their  commitment  to  the  fun- 
damental human  rights  of  all. 

There  were  written  submissions  and  presentations  showing  that 
human  rights  are  far  from  assured  in  our  province.  A  number  of 
submissions  were  based  upon  lack  of  knowledge  of  the  human  rights 
law  and  its  administration,  and  based  upon  fear. 

There  was  fear  that  one  person's  rights  will  be  taken  away  be- 
cause another  obtains  protection  from  discrimination,  fear  and  anger 
that  someone  will  receive  "special  rights  and  privileges",  and  fear  that 
a  Human  Rights  Commission  will  interfere  with  the  daily  lives  of 
average  law  abiding  citizens.  The  Review  Panel  believes  strongly  that 
one  of  the  best  ways  for  the  Commission  to  allay  those  fears  and 
demonstrate  they  are  unfounded  is  through  education.  The  Commis- 
sion must  send  a  strong  message  that  human  rights  legislation  is  for  all 
Albertans  and  not  just  a  few;  that  the  human  rights  legislation  in 
Alberta  protects  people  from  discrimination  and  does  not  confer  rights 
or  privileges;  and  that  protecting  people  from  discrimination  is  not  the 
same  as  condoning  or  promoting  lifestyle  choice  or  behaviours.  Hie 
Commission  needs  to  ensure  that  Albertans  understand  that  the 
Individual's  Rights  Protection  Act  contains  checks  and  balances  to 


protect  the  person  or  organization  complained  against  as  well  as  the 
person  who  complains. 

Throughout  this  report  we  have  tried  to  reflect  fairly  the  messages 
we  received  from  the  people  of  Alberta.  The  Panel  wants  to  assure  all 
those  who  made  presentations  their  views  were  taken  into  account, 
even  though  they  may  not  be  directly  addressed  in  the  report. 

While  Alberta  has  been  as  much  in  the  forefront  as  any  province 
in  creating  human  rights  legislation,  there  are  also  many  vocal  and 
sometimes  powerful  segments  of  the  population  who  defend  inequali- 
ties, and  intentional  and  systemic  discrimination,  with  stubborn  misun- 
derstanding of  the  universal  nature  of  human  rights.  It  is  disappoint- 
ing, when  one  recalls  the  powerful  statements  made  by  our  leaders 
when  the  Individual's  Rights  Protection  Act  was  passed  twenty-two 
years  ago,  to  now  hear  threats  to  abolish  the  Act  and  the  Commission 
which  administers  it. 

All  Albertans  are  equal  in  dignity  and  rights.  It  is  this  conviction, 
held  by  the  Review  Panel  and  most  citizens  of  this  province,  which 
gives  rise  to  the  recommendations  in  this  report.  The  Review  Panel 
believes  that  these  recommendations  and  the  information  in  the  re- 
port will  further  the  commitment  of  Albertans  to  human  rights. 
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Chap.  1-2 


INDIVIDUAL'S  RIGHTS 
PROTECTION 


RSA  1980 


Preamble  WHEREAS  recognition  of  the  inherent  dignity  and  the  equal  and  ina- 
lienable rights  of  all  persons  is  the  foundation  of  freedom,  justice  and 
peace  in  the  world;  and 

WHEREAS  it  is  recognized  in  Alberta  as  a  fundamental  principle  and 
as  a  matter  of  public  policy  that  all  persons  are  equal  in  dignity  and 
rights  without  regard  to  race,  religious  beliefs,  colour,  gender,  physical 
disability,  mental  disability,  age,  ancestry  or  place  of  origin;  and 

WHEREAS  it  is  fitting  that  this  principle  be  affirmed  by  the  Legislature 
of  Alberta  in  an  enactment  whereby  those  rights  of  the  individual  may 
be  protected: 

THEREFORE  HER  MAJESTY,  by  and  with  the  advice  and  consent 
of  the  Legislative  Assembly  of  Alberta,  enacts  as  follows: 

Effect  of  a«  on    1(1)  Unless  it  is  expressly  declared  by  an  Act  of  the  Legislature  that 
provincial  laws     -j  Qpgjgigg  notwithstanding  this  Act,  every  law  of  Alberta  is  inoperative 
to  the  extent  that  it  authorizes  or  requires  the  doing  of  anything  pro- 
hibited by  this  Act. 

(2)  In  this  Act,  "law  of  Alberta"  means  an  Act  of  the  Legislature  of 
Alberta  enacted  before  or  after  the  commencement  of  this  Act,  any 
order,  rule  or  regulation  made  thereunder,  and  any  law  in  force  in 
Alberta  on  January  1,  1973  that  is  subject  to  be  repealed,  abolished  or 
altered  by  the  Legislature  of  Alberta. 

RSA  1980  cI-2  si;  1990  c23  ss2,3 

Code  of  Conduct 


Kscrimination  in  2(1)  No  person  shall  publish  or  display  before  the  public  or  cause  to 
be  published  or  displayed  before  the  public  any  notice,  sign,  symbol, 
emblem  or  other  representation  indicating  discrimination  or  an  intention 
to  discriminate  against  any  person  or  class  of  persons  for  any  purpose 
because  of  the  race,  religious  beliefs,  colour,  gender,  physical  disabil- 
ity, mental  disability,  age,  ancestry  or  place  of  origin  of  that  person  or 
class  of  persons. 

(2)  Nothing  in  this  section  shall  be  deemed  to  interfere  with  the  free 
expression  of  opinion  on  any  subject. 

(3)  Subsection  (1)  does  not  apply  to 

(a)  the  display  of  a  notice,  sign,  symbol,  emblem  or  other  repre- 
sentation displayed  to  identify  facilities  customarily  used  by  one 
gender, 

(b)  the  display  or  publication  by  or  on  behalf  of  an  organization 
that 

(i)  is  composed  exclusively  or  primarily  of  persons  having  the 
same  political  or  religious  beliefs,  ancestry  or  place  of  origin, 
and 

(ii)  is  not  operated  for  private  profit, 

of  a  notice,  sign,  symbol,  emblem  or  other  representation  indicating 
a  purpose  or  membership  qualification  of  the  organization,  or 
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(c)  the  display  or  publication  of  a  form  of  application  or  an  adver- 
tisement that  may  be  used,  circulated  or  published  pursuant  to 
section  8(2), 

if  the  notice,  sign,  symbol,  emblem  or  other  representation  is  not 
derogatory,  offensive  or  otherwise  improper. 

RSA  1980  cI-2  s2;1985  c33  s2;1990  c23  ss2,3 


Discrimination  re 
public 

accommodation. 


3  No  person,  directly  or  indirectly,  alone  or  with  another,  by  himself 
or  by  the  interposition  of  another,  shall 

(a)  deny  to  any  person  or  class  of  persons  any  accommodation, 
services  or  facilities  customarily  available  to  the  public,  or 

(b)  discriminate  against  any  person  or  class  of  persons  with  respect 
to  any  accommodation,  services  or  facilities  customarily  available 
to  the  public, 

because  of  the  race,  religious  beliefs,  colour,  gender,  physical  disabil- 
ity, mental  disability,  ancestry  or  place  of  origin  of  that  person  or  class 
of  persons  or  of  any  other  person  or  class  of  persons. 

RSA  1980  cI-2  s3;1985  c33  s2;1990  c23  ss2,3 


Discrimination  re 
tenancy 


4  No  person,  directly  or  indirectly,  alone  or  with  another,  by  himself 
or  by  the  interposition  of  another,  shall 

(a)  deny  to  any  person  or  class  of  persons  the  right  to  occupy  as  a 
tenant  any  commercial  unit  or  self-contained  dwelling  unit  mat  is 
advertised  or  otherwise  in  any  way  represented  as  being  available 
for  occupancy  by  a  tenant,  or 

(b)  discriminate  against  any  person  or  class  of  persons  with  respect 
to  any  term  or  condition  of  the  tenancy  of  any  commercial  unit  or 
self-contained  dwelling  units, 

because  of  the  race,  religious  beliefs,  colour,  gender,  physical  disabil- 
ity, mental  disability,  ancestry  or  place  of  origin  of  that  person  or  class 
of  persons  or  of  any  other  person  or  class  of  persons. 

RSA  1980  cI-2  s4;1985  c33  s2;1990  c23  ss2,3 


Building 
standards 


Equal  pa> 


5  Notwithstanding  section  1,  no  person  who  is  the  owner  of,  or  is 
responsible  for  the  use,  occupancy,  construction  or  alteration  of,  a 
building  as  defined  in  the  Uniform  Building  Standards  Act  shall,  by 
reason  only  of  the  condition  of  the  building,  be  found  to  have  contrav- 
ened section  3  or  4  as  it  relates  to  denial  or  discrimination  on  the  basis 
of  physical  disability  if  he  establishes  that  the  building  complies  with 
the  applicable  requirements  of  that  Act  and  the  regulations  under  that 
Act. 

RSA  1980  cI-2  s5;1985  c33  s2 

6(1)  No  employer  shall 

(a)  employ  a  female  employee  for  any  work  at  a  rate  of  pay  that 
is  less  than  the  rate  of  pay  at  which  a  male  employee  is  employed 
by  that  employer  for  similar  or  substantially  similar  work  in  the 
same  establishment,  or 

(b)  employ  a  male  employee  for  any  work  at  a  rate  of  pay  that  is 
less  than  the  rate  of  pay  at  which  a  female  employee  is  employed 
by  that  employer  for  similar  or  substantially  similar  work  in  the 
same  establishment. 
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(2)  In  subsection  (1),  "establishment"  means  a  place  of  business  where 
an  undertaking  or  part  of  an  undertaking  is  carried  on. 

(3)  Work  for  which  a  female  employee  is  employed  and  work  for 
which  a  male  employee  is  employed  shall  be  deemed  to  be  similar  or 
substantially  similar  if  the  job,  duties  or  services  the  employees  are 
called  on  to  perform  are  similar  or  substantially  similar. 

(4)  A  difference  in  the  rate  of  pay  between  a  female  and  male  employee 
based  on  any  factor  other  than  gender  does  not  constitute  a  failure  to 
comply  with  this  section  if  the  factor  on  which  the  difference  is  based 
would  normally  justify  such  a  difference. 

(5)  No  employer  shall  reduce  the  rate  of  pay  of  an  employee  in  order 
to  comply  with  this  section. 

(6)  When  an  employee  is  paid  less  than  the  rate  of  pay  to  which  the 
employee  is  entitled  under  this  section,  the  employee  is  entitled  to 
recover  from  the  employer  by  action  the  difference  between  the  amount 
paid  and  the  amount  to  which  the  employee  was  entitled,  together  with 
costs,  but 

(a)  the  action  must  be  commenced  within  12  months  from  the  date 
on  which  the  cause  of  action  arose  and  not  afterward, 

(b)  the  action  applies  only  to  the  wages  of  an  employee  during  the 
12-month  period  immediately  preceding  the  termination  of  the 
employee's  services  or  the  commencement  of  the  action,  whichever 
occurs  first, 

(c)  the  action  may  not  be  commenced  or  proceeded  with  when  the 
employee  has  made  a  complaint  to  the  Commission  in  respect  of 
the  contravention  of  this  section,  and 

(d)  no  complaint  by  the  employee  in  respect  of  the  contravention 
shall  be  acted  on  by  the  Commission  when  an  action  has  been 
commenced  by  the  employee  under  this  section. 

RSA  1980  cI-2  s6;1990  c23  s2 

Discrimination  re  7(1)  No  employer  or  person  acting  on  behalf  of  an  employer  shall 

employment 

practices  (a)  refi^  to  employ  or  refuse  to  continue  to  employ  any  person, 

or 

(b)  discriminate  against  any  person  with  regard  to  employment  or 
any  term  or  condition  of  employment, 

because  of  the  race,  religious  beliefs,  colour,  gender,  physical  disabil- 
ity, mental  disability,  marital  status,  age,  ancestry  or  place  of  origin  of 
that  person  or  of  any  other  person. 

(1.1),  (1.2)  Repealed  1990  c23  s4. 

(2)  Subsection  (1)  as  it  relates  to  age  and  marital  status  does  not  affect 
the  operation  of  any  bona  fide  retirement  or  pension  plan  or  the  terms 
or  conditions  of  any  bona  fide  group  or  employee  insurance  plan. 

(3)  Subsection  (1)  does  not  apply  with  respect  to  a  refusal,  limitation, 
specification  or  preference  based  on  a  bona  fide  occupational  require- 
ment. 

RSA  1980  cI-2  s7;1985  c33  ss2,3;1988  cE-10.2  sl25;1990  c23  s4 
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and  8(1)  No  person  shall  use  or  circulate  any  form  of  application  for 
** n  employment  or  publish  any  advertisement  in  connection  with  employ- 
ment or  prospective  employment  or  make  any  written  or  oral  inquiry 
of  an  applicant 

(a)  that  expresses  either  directly  or  indirectly  any  limitation,  spec- 
ification or  preference  indicating  discrimination  on  the  basis  of  the 
race,  religious  beliefs,  colour,  gender,  physical  disability,  mental 
disability,  marital  status,  age,  ancestry  or  place  of  origin  of  any 
person,  or 

(b)  that  requires  an  applicant  to  furnish  any  information  concerning 
race,  religious  beliefs,  colour,  gender,  physical  disability,  mental 
disability,  marital  status,  age,  ancestry  or  place  of  origin. 

(2)  Subsection  (1)  does  not  apply  with  respect  to  a  refusal,  limitation, 
specification  or  preference  based  on  a  bona  fide  occupational  require- 
ment. 

RSA  1980  cI-2  s8;1985  c33  s4;1990  c23  s5 


9  Sections  7  and  8  apply  with  respect  to 

(a)  a  domestic  employed  in  a  private  home,  and 

(b)  a  farm  employee  who  resides  in  the  private  home  of  the  farmer 
who  employs  him, 

but  only  insofar  as  they  relate  to  sexual  harassment. 

RSA  1980  cI-2  s9;1990  c23  s6 

10  No  trade  union,  employers'  organization  or  occupational  associ- 
ation shall 

(a)  exclude  any  person  from  membership  in  it, 

(b)  expel  or  suspend  any  member  of  it,  or 

(c)  discriminate  against  any  person  or  member, 

because  of  the  race,  religious  beliefs,  colour,  gender,  physical  disabil- 
ity, mental  disability,  marital  status,  age,  ancestry  or  place  of  origin  of 
that  person  or  member. 

RSA  1980  cI-2  sl0;1985  c33  s2;1990  c23  ss2,3 

11  No  person  shall  evict,  discharge,  suspend,  expel,  intimidate,  coerce, 
impose  a  pecuniary  or  other  penalty  on  or  otherwise  discriminate  against 
a  person  because  that  person 

(a)  has  made  or  attempted  to  make  a  complaint  under  this  Act, 

(b)  has  given  evidence  or  otherwise  participated  in  or  may  give 
evidence  or  otherwise  participate  in  a  proceeding  under  this  Act, 

(c)  has  made  or  is  about  to  make  a  disclosure  that  he  may  be 
required  to  make  in  a  proceeding  under  this  Act,  or 

(d)  has  assisted  in  any  way  in 

(i)  making  or  attempting  to  make  a  complaint  under  this  Act, 
or 
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(ii)  the  investigation  or  prosecution  of  a  complaint  under  this 

Act. 

RSA  1980  cI-2  si  1;  1990  c23  s7 

11.1  A  contravention  of  this  Act  shall  be  deemed  not  to  have  occurred 
if  the  person  who  is  alleged  to  have  contravened  the  Act  shows  that  the 
alleged  contravention  was  reasonable  and  justifiable  in  the  circum- 
stances. 

1985  c33  s5 

1 2  The  prohibitions  contained  in  this  Act  apply  to  and  bind  the  Crown 
in  right  of  Alberta  and  every  agency  and  servant  of  the  Crown  in  right 
of  Alberta. 

RSA  1980  cI-2  sl2 

13(1)  The  Lieutenant  Governor  in  Council  may  make  regulations 

(a)  exempting  a  person,  class  of  persons  or  group  of  persons,  or 
the  Crown  or  any  agent  or  servant  of  the  Crown,  from  the  operation 
of  this  Act  or  any  of  the  provisions  of  it; 

(b)  repealed  1985  c33  s6; 

(c)  respecting  the  procedure  to  be  followed  by  the  Commission  in 
carrying  out  its  functions  under  this  Act. 

(2)  The  Lieutenant  Governor  in  Council  may  by  regulation  delegate  to 
the  Commission  any  of  his  powers  under  subsection  (1). 

(3)  A  regulation  made  under  subsection  (l)(a)  may 

(a)  be  specific  or  general  in  its  application,  and 

(b)  provide  that  the  exemption  or  authorization  that  it  grants  is 
subject  to  any  terms  and  conditions  that  the  Lieutenant  Governor 
in  Council  or  the  Commission,  as  the  case  may  be,  considers 
advisable. 

RSA  1980  cl-2sl3;  1985  c33  s6 

Alberta  Human  Rights  Commission 

14(1)  There  shall  be  a  commission  to  be  known  as  the  "Alberta  Human 
Rights  Commission"  which  shall  consist  of  the  number  of  members 
appointed  by  the  Lieutenant  Governor  in  Council. 

(2)  The  Lieutenant  Governor  in  Council  may  designate  one  of  the 
members  as  chief  commissioner  of  the  Commission. 

(2.1)  The  Minister  may  designate  one  of  the  members  of  the  Commis- 
sion as  acting  chief  commissioner  of  the  Commission,  and  the  acting 
chief  commissioner  so  designated  has,  during  the  absence  of  the  chief 
commissioner,  the  powers  and  duties  of  the  chief  commissioner. 

(3)  The  chief  commissioner  and  other  members  of  the  Commission 
shall  receive  remuneration  and  expenses  for  their  services  as  prescribed 
by  the  Lieutenant  Governor  in  Council. 

RSA  1980  cI-2  sl4;1985  c33  s7;1990  c23  s8 


inisirauon  of  15    The  Commission  is  responsible  to  the  Minister  for  the  adminis- 
tration of  this  Act. 

RSA  1980  cI-2  sl5 
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Functions  of      16(1)  It  is  the  function  of  the  Commission 

Commission 

(a)  to  forward  the  principle  that  every  person  is  equal  in  dignity 
and  rights  without  regard  to  race,  religious  beliefs,  colour,  gender, 
physical  disability,  mental  disability,  age,  ancestry  or  place  of 
origin, 

(b)  to  promote  an  understanding  of,  acceptance  of  and  compliance 
with  this  Act, 

(c)  to  research,  develop  and  conduct  educational  programs  designed 
to  eliminate  discriminatory  practices  related  to  race,  religious  beliefs, 
colour,  gender,  physical  disability,  mental  disability,  age,  ancestry 
or  place  of  origin,  and 

(d)  to  encourage  and  co-ordinate  both  public  and  private  human 
rights  programs  and  activities. 

(2)  The  Commission  may  delegate  in  writing  to  one  or  more  of  its 
members  or  employees  any  of  its  functions  or  duties,  except  the  power 
to  make  regulations  delegated  to  it  under  section  13(2). 

RSA  1980  cI-2  sl6;  1985  c33  s2;  1990  c23  ss2,3 


Director  and  staff  1 7  In  accordance  with  the  Public  Service  Act,  there  may  be  appointed 
a  Director  of  the  Commission  and  any  other  employees  required  for 
the  purpose  of  enabling  the  Commission  to  carry  on  the  administration 
of  this  Act. 

RSA  1980  cI-2  sl7 

Annual  report  18(1)  The  Commission  shall  after  the  end  of  each  year  prepare  and 
submit  to  the  Minister  a  report  of  its  activities  during  that  year,  includ- 
ing a  survey  of  all  complaints  and  prosecutions  under  this  Act  and  any 
other  information  that  the  Minister  may  require. 

(2)  When  the  report  is  received  by  him,  the  Minister  shall  lay  a  copy 
of  it  before  the  Legislative  Assembly  if  it  is  in  session  and  if  not,  within 
15  days  after  the  beginning  of  the  next  ensuing  session. 

RSA  1980  cI-2  sl8 


Enforcement 

who  may  make    19(1)  Any  person,  except  the  Commission  and  a  member  or  employee 
complaint         of  the  Commission,  who  has  reasonable  grounds  for  believing  mat  a 
person  has  contravened  this  Act  may  make  a  complaint  with  the  Com- 
mission in  the  form  prescribed  by  the  regulations. 

(2)  A  complaint  made  pursuant  to  subsection  (1)  must  be  made  within 
6  months  after  the  alleged  contravention  of  the  Act  occurs. 

RSA  1980  cI-2  sl9;1985  c33  s8 

investigation  20(1)  The  Commission  shall,  as  soon  as  is  reasonably  possible  after  a 
complaint  is  made  under  section  19,  cause  an  investigation  to  be  made 
into,  and  shall  endeavour  to  effect  a  settlement  of,  the  complaint. 

(2)  The  Commission  shall,  before  beginning  an  investigation  under 
subsection  (1),  give  notice  of  the  complaint  and  of  the  Commission's 
intention  to  investigate  it  to  the  person  against  whom  the  complaint  was 
made. 
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(3)  Repealed  1985  c33  s9. 

(4)  If,  in  the  opinion  of  the  Commission,  a  complaint  is  without  merit, 
the  Commission  may  dismiss  the  complaint  at  any  stage  of  the  pro- 
ceeding. 

(5)  In  endeavouring  to  effect  a  settlement  of  the  complaint,  the  Com- 
mission may  make  recommendations  that  would,  in  the  opinion  of  the 
Commission,  allow  the  complainant  and  the  person  who  is  alleged  to 
have  contravened  this  Act  to  settle  the  complaint. 

RSA  1980  cI-2  s20;1985  c33  s9 

Powers  of  21  A  person  investigating  a  complaint  under  section  20  may  do  any 
investigation       0r  all  of  the  following: 

(a)  enter  on  the  land  or  premises  of  a  person,  other  than  a  room 
or  place  actually  used  as  a  dwelling,  at  any  reasonable  time  and 
examine  them; 

(b)  demand  the  production  for  examination  of  employment  appli- 
cations, payrolls,  records,  documents,  writings  and  papers  that  are 
or  may  be  relevant  to  the  investigation  of  the  complaint; 

(c)  on  giving  a  receipt  for  them,  remove  any  of  the  things  referred 
to  in  clause  (b)  for  the  purpose  of  making  copies  or  extracts  of 
them. 

RSA  1980  cI-2  s21 

Entry  of  dwelling  22(1)  A  person  investigating  a  complaint  under  section  20  may  enter 
and  examine  a  room  or  place  actually  used  as  a  dwelling  only  if 

(a)  the  owner  or  person  in  possession  of  it  gives  his  consent  to  the 
entry  and  examination,  or 

(b)  the  entry  and  examination  is  authorized  by  an  order  of  a  judge 
of  the  Court  of  Queen's  Bench  under  subsection  (3). 

(2)  If  the  person  investigating  a  complaint  under  section  20 

(a)  cannot  obtain  consent  to  enter  and  examine  a  room  or  place 
actually  used  as  a  dwelling  or,  having  received  consent,  is  obstructed 
or  interfered  with,  or 

(b)  is  refused  entry  to  land  or  premises  other  than  a  room  or  place 
actually  used  as  a  dwelling, 

he  may  apply  to  a  judge  of  the  Court  of  Queen's  Bench  by  notice  of 
motion  for  an  order  under  subsection  (3). 

(3)  If  on  application  under  subsection  (2)  the  judge  is  satisfied  that 
there  are  reasonable  and  probable  grounds  for  believing  that  access  to 
the  room  or  place  actually  used  as  a  dwelling  or  to  the  land  or  premises 
is  necessary  for  the  purposes  of  the  investigation,  he  may  make  an 
order 

(a)  authorizing  the  entry  and  examination,  or 

(b)  prohibiting  any  person  from  obstructing  or  interfering  with  the 
entry  and  examination, 

or  both. 

RSA  1980  cI-2  s22 
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order  for  23  If  a  person  on  whom  a  demand  under  section  21(b)  to  produce 
££j^nte,°ete.    anything  is  made  refuses  or  fails 

(a)  to  comply  with  the  demand,  or 

(b)  to  permit  removal  of  the  thing  under  section  21(c), 

the  person  investigating  the  complaint  may  apply  to  a  judge  of  the 
Court  of  Queen's  Bench  by  notice  of  motion  and  the  judge  may  make 
any  order  he  considers  necessary  to  enforce  compliance  with  section 
21(b)  or  (c). 

RSA  1980  cI-2  s23 


service  of  notice  24   A  copy  of  the  notice  of  motion  under  section  22  or  23,  and  each 
of  motion         affidavit  in  support,  shall  be  served  not  less  than  3  days  before  the  date 
named  in  the  notice  for  hearing  the  application. 

RSA  1980  cI-2  s24 


25  If  the  person  investigating  the  complaint  under  section  20  removes 
anything  referred  to  in  section  21(b),  he  may  make  copies  or  extracts 
of  the  things  that  were  removed  as  soon  as  possible  and  shall  return 
the  things  that  were  removed  to  the  premises  from  which  they  were 
removed  within  48  hours  after  removing  them. 

RSA  1980  cI-2  s25. 

interference  with  26  No  person  shall  hinder,  obstruct,  molest  or  interfere  with  the 
investigator  Commission,  or  a  person  acting  on  behalf  of  the  Commission,  in  the 
performance  of  a  function  or  duty  under  this  Act  or  withhold  from  it 
or  him  any  employment  applications,  payrolls,  records,  documents, 
writings  or  papers  that  are  or  may  be  relevant  to  the  investigation  of  a 
complaint. 

RSA  1980  cI-2  s26 

Board  of  inquiry  27(1)  If  the  Commission  is  unable  to  effect  a  settlement  of  the  matter 
complained  of,  it  shall  report  to  the  Minister  and  may,  in  its  discretion, 
direct  that  a  formal  inquiry  into  the  matter  be  held  by  a  board  of 
inquiry. 

(2)  If  the  Commission  does  not  make  a  direction  under  subsection  (1), 
the  Minister  may,  in  his  discretion,  direct  that  the  inquiry  be  held. 

(3)  A  board  of  inquiry  under  subsection  (1)  or  (2)  shall  consist  of  one 
or  more  persons  appointed  by  the  Minister  and  he  shall  communicate 
the  names  of  the  members  of  the  board  to  the  persons  referred  to  in 
section  29(1). 

(4)  The  Lieutenant  Governor  in  Council  may  determine  the  rate  of 
remuneration  and  expenses  of  the  persons  appointed  to  chair  boards  of 
inquiry  and  the  members  of  boards  of  inquiry. 

RSA  1980  cI-2  s27;1990  c23  s9 

28(1)  A  board  of  inquiry  and  each  member  have  all  the  powers  of  a 
commissioner  appointed  under  the  Public  Inquiries  Act. 

(2)  If  a  board  of  inquiry  is  composed  of  more  than  one  person,  the 
recommendations  of  the  majority  are  the  recommendations  of  the  board. 

RSA  1980  cI-2  s28 
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29(1)  Notwithstanding  section  2(b)  of  the  Administrative  Procedures 
Act,  the  following  persons  are  parties  to  a  proceeding  before  a  board 
of  inquiry: 

(a)  the  Commission; 

(b)  the  person  named  in  the  complaint  as  the  complainant; 

(c)  any  person  named  in  the  complaint  who  is  alleged  to  have  been 
dealt  with  contrary  to  this  Act; 

(d)  any  person  named  in  the  complaint  who  is  alleged  to  have 
contravened  this  Act; 

(e)  any  other  person  specified  by  the  board,  on  any  notice  that  the 
board  determines,  and  after  that  person  has  been  given  an  oppor- 
tunity to  be  heard  against  his  joinder  as  a  party. 

(2)  The  Administrative  Procedures  Act  applies  to  the  proceedings  of  a 
board  of  inquiry. 

(3)  If  in  any  proceeding  before  it  a  board  of  inquiry  is  satisfied  that  a 
mistake  has  been  made  in  good  faith  in  respect  of  the  name  of  a  person 
who  is  a  party  to  the  proceeding,  or  in  naming  or  not  naming  a  person 
as  a  party  to  the  proceeding,  the  board  may  direct  that  the  name  of  the 
person  be  corrected  or  be  substituted,  added  or  deleted  as  a  party  to 
the  proceeding,  and  may  make  any  other  direction  that  it  considers  to 
be  appropriate  relative  to  the  naming  of  the  person. 

RSA  1980  cI-2  s29;1990  c23  slO 


Carriage  of 
proceeding 


29.1(1)  Subject  to  subsection  (2),  the  Commission  shall  have  carriage 
of  a  proceeding  before  a  board  of  inquiry. 

(2)  If  after  a  direction  is  made  under  section  27(1)  or  (2)  with  respect 
to  a  complaint  the  complainant  rejects  an  offer  to  settle  that  in  the 
opinion  of  the  Commission  is  reasonable  in  the  circumstances,  the 
complainant  shall  take  carriage  of  the  proceeding  before  the  board  of 
inquiry. 

1990  c23sll 


Question  of  law  30  A  board  of  inquiry  may,  at  any  stage  of  the  proceedings  before 
it,  state  in  the  form  of  a  special  case  for  the  opinion  of  the  Court  of 
Queen's  Bench  any  question  of  law  arising  in  the  course  of  the  pro- 
ceedings, and  may  adjourn  the  proceedings  for  the  purpose. 

RSA  1980  cI-2  s30 

Powers  of  board    31(1)  A  board  of  inquiry 

of  inquiry 

(a)  shall,  if  it  finds  that  a  complaint  is  not  justified,  order  that  the 
complaint  be  dismissed,  and 

(b)  may,  if  it  finds  that  a  complaint  is  justified  in  whole  or  in  part, 
order  the  person  against  whom  the  finding  was  made  to  do  any  or 
all  of  the  following: 

(i)  to  cease  the  contravention  complained  of; 

(ii)  to  refrain  in  future  from  committing  the  same  or  any  similar 
contravention; 
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(iii)  to  make  available  to  the  person  dealt  with  contrary  to  this 
Act  the  rights,  opportunities  or  privileges  he  was  denied  con- 
trary to  this  Act; 

(iv)  to  compensate  the  person  dealt  with  contrary  to  this  Act 
for  all  or  any  part  of  any  wages  or  income  lost  or  expenses 
incurred  by  reason  of  the  contravention  of  this  Act; 

(v)  to  take  any  other  action  the  board  considers  proper  to  place 
the  person  dealt  with  contrary  to  this  Act  in  the  position  he 
would  have  been  in  but  for  the  contravention  of  this  Act. 

(2)  A  board  of  inquiry  may  make  any  order  as  to  costs  that  it  considers 
appropriate. 

RSA  1980  cI-2  s31;1990  c23  sl2 

Limitation  period  31.1  No  settlement  effected  by  the  Commission  or  order  made  by  a 
for  compensation  yJoap^  0f  inquiry  may  compensate  a  person  for  wages  or  income  lost  or 

expenses  incurred  prior  to  2  years  before  the  date  of  the  complaint 

under  section  19. 

1985  c33  sl0:1990c23  sl3 

Entry  of  order  32  An  order  made  by  a  board  of  inquiry  may  be  entered  with  the 
clerk  of  the  Court  of  Queen's  Bench  in  the  judicial  district  in  which 
the  inquiry  was  held,  and  on  being  entered  it  is  enforceable  in  the  same 
manner  as  an  order  of  the  Court  of  Queen's  Bench. 

RSA  1980  cI-2  s32 

Appeal  33(1)  A  party  to  a  proceeding  before  a  board  of  inquiry  may  appeal 

an  order  of  the  board  to  the  Court  of  Queen's  Bench  by  originating 
notice  filed  with  the  clerk  of  the  Court  of  the  judicial  district  in  which 
the  inquiry  was  held. 

(2)  The  originating  notice  under  subsection  (1)  shall  be  filed  with  the 
clerk  and  served  on  the  board  of  inquiry  and  the  other  parties  within 
30  days  of  the  date  the  appellant  receives  a  copy  of  the  order  of  the 
board. 

(3)  Forthwith  after  being  served  with  an  originating  notice  under  sub- 
section (2)  the  board  of  inquiry  shall  file  the  following  with  the  clerk 
of  the  Court: 

(a)  the  board  order,  together  with  reasons; 

(b)  the  complaint; 

(c)  the  evidence  taken  at  the  hearing  and  all  exhibits  filed. 

(4)  The  Court  may 

(a)  confirm,  reverse  or  vary  the  order  of  the  board  and  make  any 
order  that  the  board  may  make  under  section  31,  or 

(b)  remit  the  matter  back  to  the  board  with  directions. 

(5)  Commencement  of  an  appeal  under  this  section  does  not  operate  as 
a  stay  of  proceedings  under  the  order  of  the  board  of  inquiry  unless 
the  Court  so  orders. 

RSA  1980  cI-2  s33;1990  c23  sl4 
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34(1)  If  the  order  of  a  board  of  inquiry  under  section  31  or  the  Court 
of  Queen's  Bench  under  section  33  did  not  direct  a  person  to  cease  the 
contravention  complained  of,  the  Attorney  General  may  apply  to  the 
Court  of  Queen's  Bench  for  an  order  enjoining  the  person  from  contin- 
uing the  contravention. 

(2)  The  Court,  in  its  discretion,  may  make  the  order,  and  the  order 
may  be  enforced  in  the  same  manner  as  any  other  order  of  the  Court 
of  Queen's  Bench. 

RSA  1980  cI-2  s34 

35(1)  Any  proceedings  under  this  Act  may  be  instituted  against  a  trade 
union  or  employers'  organization  or  occupational  association  in  its 
name. 

(2)  Any  act  or  thing  done  or  omitted  by  an  officer,  official,  or  agent 
of  a  trade  union  or  employers'  organization  or  occupational  association 
within  the  scope  of  his  authority  to  act  on  its  behalf  shall  be  deemed 
to  be  an  act  or  thing  done  or  omitted  by  the  trade  union  or  employers' 
organization  or  occupational  association,  as  the  case  may  be. 

RSA  1980  cI-2  s35 

36(1)  No  member  of  the  Commission,  nor  the  Director  of  the  Com- 
mission or  any  other  employee  mentioned  in  section  17;  shall  be  required 
by  any  court  to  give  evidence  relative  to  information  obtained  for  the 
purpose  of  this  Act. 

(2)  No  proceeding  under  this  Act  shall  be  deemed  invalid  by  reason  of 
any  defect  in  form  or  any  technical  irregularity. 

RSA  1980  cI-2  s36 

ombudsman  Act   37   The  Ombudsman  Act  applies  to  the  activities  of  the  Commission. 

RSA  1980  cI-2  s37 

Definitions  38(1)  In  this  Act, 

(a)  "age"  means  18  years  of  age  or  older; 

(b)  "commercial  unit"  means  a  building  or  other  structure  or  part 
thereof  that  is  used  or  occupied  or  is  intended,  arranged  or  designed 
to  be  used  or  occupied  for  the  manufacture,  sale,  resale,  processing, 
reprocessing,  displaying,  storing,  handling,  garaging  or  distribution 
of  personal  property,  or  a  space  that  is  used  or  occupied  or  is 
intended,  arranged  or  designed  to  be  used  or  occupied  as  a  separate 
business  or  professional  unit  or  office  in  a  building  or  other  structure 
or  in  a  part  thereof; 

(c)  "Commission"  means  the  Alberta  Human  Rights  Commission; 

(d)  "employers'  organization"  means  an  organization  of  employers 
formed  for  purposes  that  include  the  regulation  of  relations  between 
employers  and  employees; 

(e)  "employment  agency"  includes  a  person  who  undertakes  with 
or  without  compensation  to  procure  employees  for  employers  and 
a  person  who  undertakes  with  or  without  compensation  to  procure 
employment  for  persons; 

(e.l)  "mental  disability"  means 
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(i)  a  disorder  of  thought,  mood,  perception,  orientation  or 
memory  that  impairs 

(A)  judgment, 

(B)  behaviour, 

(C)  capacity  to  recognize  reality,  or 

(D)  ability  to  meet  the  ordinary  demands  of  life, 

(ii)  a  condition  of  mental  retardation  or  mental  impairment,  or 

(iii)  a  learning  disability  or  a  dysfunction  in  one  or  more  of  the 
processes  involved  in  understanding  or  using  symbols  or  spoken 
language; 

(f)  "Minister"  means  the  member  of  the  Executive  Council  charged 
by  the  Lieutenant  Governor  in  Council  with  the  administration  of 
this  Act; 

(g)  "occupational  association"  means  an  organization  other  than  a 
trade  union  or  employers'  organization  in  which  membership  is  a 
prerequisite  to  carrying  on  any  trade,  occupation  or  profession; 

(h)  "person",  in  addition  to  the  extended  meaning  given  it  by  the 
Interpretation  Act,  includes  an  employment  agency,  an  employers' 
organization,  an  occupational  association  and  a  trade  union; 

(i)  "physical  disability"  means  any  degree  of  physical  disability, 
infirmity,  malformation  or  disfigurement  that  is  caused  by  bodily 
injury,  birth  defect  or  illness  and,  without  limiting  the  generality 
of  the  foregoing,  includes  epilepsy,  paralysis,  amputation,  lack  of 
physical  co-ordination,  blindness  or  visual  impediment,  deafness  or 
hearing  impediment,  muteness  or  speech  impediment,  and  physical 
reliance  on  a  guide  dog,  wheelchair  or  other  remedial  appliance  or 
device; 

(j)  "trade  union"  means  an  organization  of  employees  formed  for 
purposes  that  include  the  regulation  of  relations  between  employees 
and  employers. 

(2)  Whenever  this  Act  protects  a  person  from  being  adversely  dealt 
with  on  the  basis  of  gender,  the  protection  includes,  without  limitation, 
protection  of  a  female  from  being  adversely  dealt  with  on  the  basis  of 
pregnancy. 

RSA  1980  cI-2  s38;1985  cl5  sl4;1985  c33  s2;1990  c23  sl5 
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Amendment 


(4)  The  Individual's  Rights  Protection  Act  is  am  mended  in  section  5 
by  striking  out  "Uniform  Building  Standards  Act"  and  substituting 
"Safety  Codes  Act". 


Appendix  B: 
Index  of  Workshops, 
Presenters  & 


Physical  Disabilities  •  Edmonton 

Seniors  Issues  •  Edmonton 
Sexual  Harassment  •  Edmonton 
Sexual  Orientation  •  Edmonton 
Sexual  Orientation  •  Calgary 

Mental  Disabilities  •  Calgary 

Employment  Equity  •  Edmonton 


Premier's  Council  on  the  Status 
of  Persons  with  Disabilities 

One  Voice  Action  Committee 

Alberta  Human  Rights 

Gay  &  Lesbian  Awareness 

Calgary  Lesbian  &  Gay 
Political  Action  Group 

Alberta  Community 
Living  Association 

Edmonton  Network 
of  Employment  Equity 
Practitioners 


Workshop. 


Organized  by. 


Workplace  Abuse  •  Hinton 

Legal  Issues  •  Calgary 

Legal  Issues  •  Edmonton 

Workplace  Issues  •  Calgary 

Racism/Diversity  •  Calgary 

Calgary  Personnel  Assoc.  •  Calgary 
Archdiocesan  Pastoral  Council 

Interfaith  Issues  •  Edmonton 

Women  s  Issues  •  Calgary 
Aboriginal  Issues  •  Hobbema 
Inner  City  Issues  •  Edmonton 
Criminal  Record  •  Edmonton 

Seniors7 Issues  •  Calgary 
Community  Issues  •  Lac  La  Biche 
Women  s  Issues  •  Edmonton 

Human  Rights  Issues  •  Grouard 


Workplace  Abuse  Support 
Group 

Alberta  Human  Rights 
Commission 

Alberta  Human  Rights 
Commission 

Alberta  Human  Rights 
Commission 

Committee  on  Race  Relations  & 
Cross-Cultural  Understanding 

Calgary  Personnel  Assoc. 

Archdiocesan  Pastoral  Council 
of  Edmonton 

Interfaith  Council 
on  Human  Rights 

Women  Looking  Forward 

Ermineskin  Education  Trust  Fund 

Boyle  Street  Community  Co-op 

Community  Preparation 
and  Integration  Program 

Kerby  Centre 

Private  Citizens 

Alberta  Status  of  Women 
Action  Committee; 
Leagal  Education  &  Action  Fund; 
Edmonton  Working  Women 

Office  of  Pearl  Calahasen, 
MLA  and  Alberta  Human 
Rights  Commission 


Public  Review 
Hearings  Schedule 


Letbbridge,  February  15,  1994 


Presenter/Organization 

1  Tom  Cain,  Janet  Ross,  Marilyn  Hall  •  Letlibridge  Assoc.  Community  Living 

2  Heidi  Barton 

3  Joe  Tuininga 

4  Hennie  Schald 

5  Wim  Vonkeman  •  South  Alberta  Ethnic  Association 

6  Chris  Vaneden-Petersman 

7  Ken  Kissich  •  Victory  Church 

8  Brent  Shaw 

9  Keith  Cheifmoon  •  Correctional  Institution 

10  Sue  Bamliill-Scott  Paul  •  McKillop  United  Church 

11  Rev.  Ray  Baillie 

12  Mike  Bruisedhead 

13  Dianne  Doell 

14  Ross  Barton 

15  Ron  Daynes 

16  Lloyd  Sereda  •  Ukrainian  Canadian  Congress 


17  Doreen  Gyorkos,  Chairperson  •  Canadian  Hard  of  Hearing  Assoc. 
Lethbridge  Branch 

18  Jacqueline  Preiyde  •  Lethbridge  AIDS  Connection 

19  Betty-Ann  Snee  •  REAL  Women  of  Canada,  Lethbridge  Family  Watch 


Calgary,  February  16,  1994 


1  Linda  Hulak  •  Human  Rights  Education  Council 

2  Colin  Penman 

3  Rosemarie  Brown  •  Committee  Against  Racism 

4  Brian  Rushfeldt 

5  Jim  Beck  •  Arusha  Centre 

6  Vicki  Huet 

7  Major  Nahar  Singh  Jawandha 

8  Gordon  Christie,  Heather  Walker  •  Calgary  &  District  Labour  Council 

9  Keith  Goodman 

10  Melanie  McLachlan,  Susan  Hayes  •  Planned  Parenthood  Alberta 

11  Vilma  Dawson,  Pamela  DosRamos  •  Committee  on  Race  Relations 
and  Cross  Cultural  Understanding 

12  Medina  Shats,  Tony  Hudson,  Bill  Gaudette  •  Provincial  Advisory 
Committee  on  Mental  Health  Issues,  Canadian  Mental  Health  Assoc. 

13  Fred  Van  Ommen  Kloeke  •  Human  Life  Intl.,  Calgary  Chapter 

14  Bill  Rutherford 

15  Brian  Edy  •  Alberta  Civil  Liberties  Association 

16  Mr.  Robert  Gault 

17  Treasa  O'Toole  •  Alberta  Standards  Network 

18  Arthur  Hugh 

19  Anne  McGrath  •  Oxfam  Canada 

20  Hermena  Dykxhoorn 

21  Michael  Damke 


Calgary,  February  1 7,  1994 


22  Senator  Ron  Ghitter 

23  Shafer  Parker  •  Trinity  Baptist 

24  Ian  Kershaw  -  Exec.  Dir.  •  Deaf  &  Hard  of  Hearing  Services 

25  Clancy  Teslenko,  Pres.  •  CUPE  Local  8 

26  Don  Mably 

27  Heather  Baldwin 

28  Gary  Dickson,  MLA  Calgary,  Buffalo  •  Liberal  Human  Rights  Critic 

29  Ed  Wolf 

30  Pierre  Tremblay 

31  Chief  Fred  Fraser 

32  Pat  Collins 

33  Lisa  Jensen,  Judy  Madge  •  Calgary  Status  of  Women  Action  Committee 

34  Don  Saggers 

35  Michelle  Buto  •  Women  Looking  Forward 

36  Sonja  Berg 

37  Ada  Brown 

38  Prof.  Edwin  Webking  •  Alberta  Civil  Liberties  Resource  Centre 

39  Mrs.  Mildred  Nelson 

40  Daniel  Roberts 

41  Isobel  Rainey 

42  Brian  Tuplin 

43  Rita  Wong  •  Alberta/NWT  Network  of  Immigrant  Women 

44  Kevin  McKinnis 

45  Hal  Joffe  •  Jewish  Community  Council 

46  Pearl  Yip  •  Coalition  for  Equal  Access  to  Education 

47  Bobbie  Hofer 

48  Alexis  Beddoe  •  Women's  Network 

49  David  de  Groot 

50  Joan  Ryan 

51  Nancy  Miller,  Richard  Gregory  •  CLAGPAG 


Calgary,  February  18,  1994 


52  Laurie  Anderson,  Jerry-Lynn  Benoit  •  ASWAC 

53  Andy  Clausen 

54  Sherry  Wheeler,  Dale  Hensley  •  Social  Issues  Committee  YWCA 

55  Vivian  Fraser 

56  Milan  Papaz 

57  Suzanne  Oliver  •  Progressive  Alternative  Services 

58  H.  Kane  •  Jewish  Defense  League  of  Canada 


Red  Deer,  February  18,  1994 


1  Pat  Boyle,  Rochelle  Johnston  •  Equity  2000 

2  Jim  Thompkins  •  Catholic  Social  Services 

3  Darren  Lund  •  STOP  -  Students  &  Teachers  Opposing  Prejudice 

4  Patricia  Turnbull,  Norm  Costigan,  Wayne  Morrow  •  Central  Regional 
Mental  Health  Planning  Committee 

5  Hugh  Gorman  •  Pastor,  Church  of  the  Nazarene 

6  Phillip  Anderson 

7  Phil  Newman  •  Sunnybrook  United  Church 

8  Anne  Clarke,  Hillary  Chapel  •  Just  People  Equal  Rights  Society 

9  Theresa  Dion  •  Central  Alberta  Immigrant  Women's  Assoc. 

10  Lily  Breland 

11  Janet  Walter 

12  Liz  Wetheral 

13  Linda  Kaiser-Putzenberger 


Fort  McMurray,  February  22,  1994 


1  Valance  Bussey 

2  Dort  McLain,  Rina  Peters  •  Multicultural  Assoc. 

3  Francine  Wilson  •  ASWAC 


Grande  Prairie,  February  24,  1994 


1  Astride  Wenigerova-Noga 

2  Ivo  Noga 

3  Ken  Sweigard 


Edmonton,  March  1,  1994 


1  Marie  Laing  •  Worth  Centre 

2  Audrey  Cormack  •  Alberta  Federation  of  Labour 

3  Pastor  Terry  Garrett 

4  Mary  Burlie  •  Boyle  Street  Co-op 

5  Fil  Fraser  •  Dignity  Foundation 

6  Mark  Joslin 

7  Shirish  Chotalia 

8  Dr.  Charles  Bidwell  •  The  Umbrella  Group  -  TUG 

9  Norman  Layton 

10  Elizabeth  Massiah 

11  Ross  Paterson,  Judy  Shannon  •  Union  of  Taxation  Employees 

12  David  Sanders  •  GALA 

13  Ken  Chalmers  •  Gay  &  Lesbian  Police  Liaison  Committee 

14  Les  Hagen  •  (ASH)  Action  on  Smoking  &  Health 

15  Brent  Allan  •  (PTYE)  -  Pink  Triangle  Youth  Edmonton 

16  Sanhita  Roberts,  Paul  De  Leon  •  Gay  &  Lesbian  Community  Centre  of 
Edmonton 

17  Lorraine  Vetsch  •  Edmonton  Friends  of  the  North 


Edmonton,  March  2,  1994 


18  Ruth  Adria  •  Elder  Advocates  of  Alberta 

19  Bruce  Uditsky  •  Alta.  Assoc.  of  Community  Living 

20  Daniel  Chow,  Ruth  Schwab 

21  Marjorie  Bencz,  Angela  Heydeman  •  Income  Security  Action  Committee 

22  Richard  Picherack  •  City  Manager,  City  of  Edmonton 

23  Bill  Haines 

24  Ollie  Schulz 


25  Jonathan  Murphy  •  Edmonton  Social  Planning  Council 

26  Doug  Raynor,  Cathy-Anne  Pachnowsky  •  Interfaith  Council  on  Human 
Rights 

27  Allen  Iddings 

28  Tlieo  Hoekstra  •  Orthodox  Reform  Church 

29  Wendy  Kinsella 

30  Melanie  Amenahoe,  Val  Kaufman  •  Canadian  Native  Friendship  Centre 

31  Muriel  Stanley-Venne 

32  Sharon  Reiner,  Moyra  Lang,  Christine  Leonard  •  ASWAC 

33  Murray  Billett 

34  Greg  Harding,  Jack  Dunphy  •  Canadian  Bar  Association 

35  Michael  Phair 

36  Gary  McPherson  •  Premier's  Council  on  the  Status  of  Persons  with 
Disabilities 

37  Walter  Opmeer 

38  Dr.  Lome  Warneke,  Barry  Breau,  Larry  Jewell  •  Special  Subcommittee 
of  the  Advisory  Committee  of  the  AIDS  Network  of  Edmonton 

39  Lou  Reid 

40  Mona  Duckett,  Liza  Reid  •  Social  Justice  Commission 

41  Elizabeth  Seale,  Kara  Schenker  •  Women's  Law  Forum 

42  Bill  Curtin 

43  Peter  Portlock  •  Alberta  Arbitrators  &  Mediators  Society 

44  Chaplin  Celine  Ganam  •  Islamic  Awareness  Foundation 

45  Martin  Garber-Conrad,  Fran  Savage  •  Missing  Pieces 

46  Janet  Blond 

47  Bill  Pidruchney  •  Edmonton  Multicultural  Society 


Edmonton,  March  3,  1994 


48  Willie  Littlechild 

49  Cony  Morcos,  Mrs.  Henning  •  Alberta  Federation  of  Women  United 
For  Families 

50  Dr.  Lila  Falhman  •  World  Council  of  Muslim  Women 

51  Jodi  Edmunds  •  Non-Academic  Staff  Assoc.  University  of  Alberta 

52  Jim  Gumett  •  Multi-Cultural  Education  Council  Alberta  Teachers  Assoc. 

53  Gwen  Gray,  Jo-Ann  Kolmes,  Chivers  Grekol  Kanee  Barristers  &  Solicitors 

54  Walter  Hrycyna 

55  Eugene  Plawiuk  •  Ordo  Templi  Orientis 

56  Mr.  Fran  Trehearne,  Cathy-Anne  Pachnowsky  •  University  of  Alberta 
Human  Rights  Office 


Hinton,  March  3,  1994 


1  Glenda  Carter 

2  Helen  Lauzon  •  Psychoeducational  Workplace  Abuse  Group 

3  Stockwell  Day  Sr. 

4  Janice  Moody,  Jillian  White  •  Harry  Collinge  High  School 

5  Julia  Newell 

6  Frankie  Nash 

7  Danielle  Kline  •  Harry  Collinge  High  School 


Written  Submissions 
from  Groups  Include 

the  Following: 


Camrose  Association  For  Community  Living,  Camrose 

Lindsay  Thurber  Comprehensive  High  School,  Red  Deer 

Personal  Community  Support,  Association  of  Alberta,  Edmonton 

Alberta  Federation  of  Women  United  for  Families,  Edmonton 

Alberta  Association  of  Social  Workers,  Edmonton 

Council  of  Hospital  Unions  (C.U.P.E.  Local  4300),  Edmonton 

Iioydminster  Association  for  Community  Living 

Citizens  Commission  on  Human  Rights,  Edmonton 

Committee  Against  Racism,  Calgary 

Arusha  Cross-Cultual  Centre,  Calgary 

Calgary  Public  Library 

Inner  City  Pastoral  Ministry,  Edmonton 

Education  Council  on  Human  Rights  (  Alberta  Civil  Liberties),  Calgary 

Canadian  Indigenous  Women's  Resource  Institute,  Calgary 

Planned  Parenthood  Association  of  Edmonton 

Czar  Elementary  School,  Czar 

Town  of  Edson 

Solum  Ventures,  Calgary 

Alberta  Advisory  Council  on  Women's  Issues,  Edmonton 

Committee  Against  Racism,  Calgary 

Calgary  Multicultural  Centre 

Provost  School  Division  No.  33,  Provost 

Canadian  Council  of  Christians  &  Jews,  Alberta  Region,  Calgary 


Jewish  Defence  League  of  Canada,  Calgary 
Heritage  Agricultural  Society,  Stony  Plain 
Status  of  Women  Action  Committee,  Calgary 
Victory  Outreach  Centre,  Calgary 
Peace  Gay  &  Lesbian  Association,  Grande  Prairie 
Alberta  Association  For  Young  Children,  Edmonton 
Canadian  Human  Rights  Commission,  Edmonton 
Single  &  Divorced  Speak  Out  (SDSO),  Edmonton 
Edmonton  Working  Women 

Alberta  Advisory  Council  on  Women's  Issues,  Edmonton 

Canadian  Bar  Association,  Labour  Law  Subsection,  Calgary 

Alberta  Assoc.  for  Multicultural  Education,  Edmonton 

Chinese  Canadian  National  Council,  Human  Rights  Division,  Edmonton 

Women's  Resource  Society,  Fort  McMurray 

Student  Legal  Services  of  Edmonton 

United  Church  of  Canada 

Alberta  &  Northwest  Conference,  Edmonton 

City  of  Edmonton 

City  of  Calgary 

Women  in  Psychology,  Calgary 

Parents  &  Friends  of  Lesbians  and  Gays,  Calgary 

Human  Resources  Institute  of  Alberta,  Edmonton 

Victory  Women's  Ministry  &  Victory  Christian  Fellowship,  Lethbridge 

Calgary  Association  of  Women  and  the  Law,  The  Faculty  of  Law 

ISIS  Research,  Edmonton 

Women's  Legal  Education  &  Action  Fund,  Edmonton 

Calgary  Status  of  Women  Action  Committee 

Calgary  Chamber  of  Commerce 

Just  People  Equal  Rights  Society,  Lacombe 

Peace  and  Justice  Committee  Anglican  Diocese  of  Calgary 

Provost  News 

Canadian  Federation  of  University  Women,  Calgary 

Social  Justice  Commission,  Edmonton 

Harry  Collinge  School,  Hinton 

Mount  Royal  College,  Calgary 

Alberta  Federation  of  Labour,  Edmonton 

Gay  and  Lesbian  Community  Centre  of  Edmonton  Society 

Edmonton  Friends  of  the  North 

Catholic  Social  Services,  Edmonton 

Canadian  Mental  Health  Associ.  Alberta  South  Central  Region,  Calgary 
Glenview  Nazarene  Church  ,  Medicine  Hat 


Alberta  Teachers  Association 

Multicultural  Education  Council,  Edmonton 

Human  Rights  Office,  University  of  Alberta,  Edmonton 

Women's  Legal  Education  &  Action  Fund,  Edmonton 

Alberta  Association  for  Community  Living,  Edmonton 

Edmonton  Social  Planning  Council 

Canadian  Native  Friendship  Centre,  Edmonton 

Alberta  Status  of  Women  Action  Committee,  Edmonton 

AIDS  Network  of  Edmonton  Society,  Edmonton 

Women's  Law  Forum,  Faculty  of  Law,  University  of  Alberta,  Edmonton 
Edmonton  Multicultural  Society 
Committee  Against  Racism,  Calgary 
Planned  Parenthood  Alberta,  Calgary 

Scouts  Canada,  Race  Relations  and  Cross  Cultural  Understanding  Commit- 
tee, Calgary 

Canadian  Mental  Health  Association,  Edmonton 
Alberta  Status  of  Women  Action  Committee,  Edmonton 
Southern  Alberta  Ethnic  Association,  Lethbridge 
Evangelical  Lutheran  Church,  Edmonton 
McKillop  United  Church,  Lethbridge 
Sik-ooh-kotok  Friendship  Centre,  Lethbridge 
Ukrainian  Catholic  Social  Services,  Edmonton 
Lethbridge  AIDS  Connection,  Lethbridge 
Alberta  Civil  Liberties  Association  ,  Calgary 
Epilepsy  Association  of  Calgary,  Calgary 
Alberta  Weekly  Newspapers  Association,  Edmonton 
Calgary  South  Citizen's  Committee 

Canadian  Union  of  Public  Employees  -  Alberta  Division,  Calgary 
Social  Justice  Commission  Archdiocese  of  Edmonton 
Calgary  Multicultural  Centre 

Students  and  Teachers  Opposing  Prejudice,  Lindsay  Thurber  High  School, 
Red  Deer 

Shell  Canada  Ltd.,  Calgary 

Seniors  Committee  of  the  Riverbend  Community  League,  Edmonton 

Alberta  Committee  on  Multiculturalism,  Seniors  and  Aging,  Edmonton 

Central  Regional  Mental  Health  Planning  Committee,  Alberta  Health,  Red 
Deer 

University  of  Alberta  Faculty  of  Law,  Edmonton 
Alberta  Summit  '93,  Red  Deer 

Womyn's  Collective  Social  and  Recreational  Society  of  Calgary 
Calgary  Women's  Network 


Womanspace  Resource  Centre,  Lethbridge 
Council  of  Women  Religious  Archdiocese  of  Edmonton 
Association  Canadienne-Francaise  de  1' Alberta,  Edmonton 
Pastoral  Council  of  the  Archdiocese  of  Edmonton 
Alberta  Association  of  Social  Workers,  Edmonton 
Lloydminster  Association  for  Community  Living 

Canadian  Mental  Health  Assoc.  -  Alberta  South  Central  Region,  Calgary 
Central  Alberta  Immigrant  Women's  Association,  Red  Deer 
Cross  Cultural  Interpretive  and  Translation  Services,  Calgary 


Appendix  C 
Legal  Opinion  by 
TJ.  Christian,  Q.C. 


E  3  he  Issues: 

I  What  is  the  proper  role  of  the  Commission  in  administering 
J|  the  Individual's  Rights  Protection  Act?  In  particular,  what  is 
the  reporting  relationship  between  the  Minister  and  the  Commission? 
What  role,  if  any,  should  the  Minister  play  in  setting  policy  for  the 
Commission?  What  is  the  power  of  the  Commission  to  make  deci- 
sions based  on  legal  precedent  or  on  Charter  interpretation? 

In  dealing  with  these  questions  I  will  first  look  at  the  overall 
purpose  of  human  rights  legislation  and  the  purpose  of  the  Individual's 
Rights  Protection  Act  in  particular.  It  is  only  once  the  purpose  of  the 
statute  is  understood  that  the  proper,  and  different,  roles  of  the  Minis- 
ter and  Commission  can  be  seen  clearly. 

I  will  then  deal  with  the  provisions  of  the  IRPA  and  suggest  the 
answers  to  the  questions  raised. 

The  Purpose  of  Human  Rights  Legislation 

Over  the  last  fifty  years  every  jurisdiction  in  Canada  has  enacted 
human  rights  legislation.  The  underlying  purpose  of  this  legislation  is 
to  ensure  that  persons  will  be  treated  equally  and  with  dignity,  regard- 
less of  the  fortuitous  attributes  of  gender,  race,  age,  colour,  ancestry  or 
place  of  origin,  physical  or  mental  disability  or  even  religious  beliefs. 


The  courts  have  had  considerable  experience  with  human  rights 
legislation  and  have  developed  some  important  interpretive  principles 
which  are  instructive  in  discerning  the  purpose  of  such  legislation. 

First,  human  rights  statutes  are  more  important  than  all  laws  ex- 
cept the  Constitution.  In  Insurance  Corp.  of  B.C.  v.  Heerspink[1982]  2 
S.C.R.  145  at  158  Lamer  J.  said  in  the  absence  of  "express  and  un- 
equivocal language"  it  is  intended  human  rights  legislation  will  "su- 
persede all  other  laws  when  conflict  arises."  Lamer  J.  went  on  to  say 
such  legislation  "should  be  recognized  for  what  it  is,  a  fundamental 
law." 

In  the  case  of  Alberta,  the  primacy  of  the  Individual's  Rights 
Protection  Act  is  expressly  stated  in  s.l  which  provides: 

•  Unless  expressly  declared  by  an  Act  of  the  Legislature  that  it 
operates  notwithstanding  this  Act,  every  law  of  Alberta  is 
inoperative  to  the  extent  that  it  authorizes  or  requires  the  doing 
of  anything  prohibited  by  this  Act. 

Furthermore,  the  preamble  of  the  IRPA  sets  out  in  clear  temis  the 
fundamental  principles  upon  which  the  Act  was  founded: 

•Whereas  recognition  of  the  inherent  dignity  and  the  equal  and 
inalienable  rights  of  all  persons  is  the  foundation  of  freedom, 
justice  and  peace  in  the  world;  and 

•Whereas  it  is  recognized  in  Alberta  as  a  fundamental  principle 
and  as  a  matter  of  public  policy  that  all  persons  are  equal  in 
dignity  and  rights  without  regard  to  race,  religious  beliefs,  colour, 
sex,  physical  disability,  age,  ancestry  or  place  of  origin;  and 

•Whereas  it  is  fitting  that  this  principle  be  affirmed  by  the 
Legislature  of  Alberta  in  an  enactment  whereby  those  rights  of 
the  individual  may  be  protected; 

•  Therefore  Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  Alberta,  enacts  as  follows: 

Second,  human  rights  legislation  should  be  interpreted  in  such  a 
way  as  to  allow  it  full  impact.  In  Canadian  National  Railway  Co.  v. 
Canada  (Human  Rights  Commission),  [1987]  1114  at  1134,  Dickson 
CJ.C.  observed: 

•  Human  rights  legislation  is  intended  to  give  rise,  amongst  other 
things,  to  individual  rights  of  vital  importance,  rights  capable  of 
enforcement,  in  the  final  analysis  in  a  court  of  law.  I  recognize 
that  in  the  construction  of  such  legislation  the  words  of  the  Act 
must  be  given  their  plain  meaning,  but  it  is  equally  important  that 
the  rights  enunciated  be  given  their  full  recognition  and  effect. 
We  should  not  search  for  ways  to  enfeeble  their  proper  impact. 


Third,  human  rights  legislation  is  to  be  interpreted  to  advance  its 
broad  purposes.  In  Ontario  Human  Rights  Commission  and  O'Malley 
v.  Simpson-Sears  Ltd.,  [1985]  2  S.C.R.  536  at  546  Mclntyre  J.  said: 

•  The  accepted  rules  of  construction  are  flexible  enough  to  enable 
the  Court  to  recognize  in  the  construction  of  a  human  rights 
code  the  special  nature  and  purpose  of  the  enactment  and  to 
give  to  it  an  interpretation  which  will  advance  its  broad  purposes. 
Legislation  of  this  type  is  of  a  special  nature,  not  quite 
constitutional  but  certainly  more  than  the  ordinary  and  it  is  for 
the  courts  to  seek  out  its  purpose  and  give  it  effect. 

Fourth,  the  IRPA  is  to  be  given  the  widest  interpretation  possible. 
In  Canadian  Odeon  Theatres  Limited  v.  Saskatchewan  Human  Rights 
Commission  andHuck,  [1985]  3  W.W.R.  717  at  735  Vancise  J.A.,  writ- 
ing for  the  majority  of  the  Saskatchewan  Court  of  Appeal  said: 

•  The  interpretation  of  a  statute  which  guarantees  fundamental 
rights  and  freedoms  and  which  prohibits  discrimination  to  ensure 
the  obtainment  of  human  dignity  should  be  given  the  widest 
interpretation  possible. 

Human  rights  legislation  is  thus  tantamount  to  fundamental  law. 
The  important  purposes  of  such  statutes  are  to  be  advanced  through 
progressive  and  generous  interpretation.  Such  legislation  is  idealistic 
and  inspirational.  It  seeks  to  protect  the  weak  and  change  human 
behaviour  and  create  a  more  tolerant  and  just  society.  Any  interpreta- 
tions of  such  statutes  must  try  to  give  life  to  these  noble  objects. 

What  is  the  proper  role  of  the  Commission  in  administering  the 
Individual's  Rights  Protection  Act?  In  particular,  what  is  the  reporting 
relationship  between  the  Minister  and  the  Commission?  What  role,  if 
any,  should  the  Minister  play  in  setting  policy  for  the  Commission? 
What  is  the  power  of  the  Commission  to  make  decisions  based  on 
legal  precedent  or  on  Charter  interpretation? 

The  IRPA  provides  for  the  creation  of  the  Human  Rights  Com- 
mission in  s.14.  Section  14(1)  provides: 

•  There  shall  be  a  Commission  to  be  known  as  the  "Alberta 
Human  Rights  Commission"  which  shall  consist  of  the  number 
of  members  appointed  by  the  Lieutenant  Governor  in  Council. 

Section  14(2)  provides  for  the  appointment  of  a  Chief  Commis- 
sioner in  the  following  terms: 

•  The  Lieutenant  Governor  in  Council  may  designate  one  of  the 
members  as  Chief  Commissioner  of  the  Commission. 


Section  14(2.1)  provides  that  the  Minister  may  appoint  an  Acting 
Commissioner  in  the  following  temis: 

•  The  Minister  may  designate  one  of  the  members  of  the 
Commission  as  acting  Chief  Commissioner  of  the  Commission, 
and  the  acting  Chief  Commissioner  so  designated  has,  during 
the  absence  of  the  Chief  Commissioner,  the  powers  and  duties 
of  the  Chief  Commissioner. 

The  "Minister"  is  defined  in  s.38(f)  of  the  IRPA  as  follows: 

•  "Minister"  means  the  member  of  the  Executive  Council  charged 
by  the  Lieutenant  Governor  in  Council  with  the  administration 
of  this  Act. 

The  responsibility  of  the  Commission  for  the  administration  of 
the  Act  is  set  out  in  s.15  as  follows: 

•  The  Commission  is  responsible  to  the  Minister  for  the 
administration  of  this  Act. 

From  s.15  and  s.38(f)  it  appears  that  the  Commission  is  respon- 
sible to  the  Minister  for  the  administration  of  the  Act  and  that  the 
Minister  is,  in  turn,  responsible  to  the  Lieutenant  Governor  in  Council 
for  die  administration  of  the  Act. 

In  order  to  sort  out  the  relevant  responsibilities  of  the  Minister 
and  the  Commission  it  is  necessary  to  look  closely  at  the  Act  to  see 
what  specific  duties  and  powers  have  been  conferred. 

The  functions  of  the  Commission  are  set  out  in  s.16  as  follows: 

16(1)  It  is  the  function  of  the  Commission 

(a)  to  forward  the  principle  that  every  person  is  equal  in  dignity 
and  rights  without  regard  to  race,  religious  beliefs,  colour,  gender, 
physical  disability,  mental  disability,  age,  ancestry  or  place  of 
origin, 

(b)  to  promote  an  understanding  of,  acceptance  of  and  compliance 
with  this  Act, 

(c)  to  research,  develop  and  conduct  educational  programs  designed 
to  eliminate  discriminatory  practices  related  to  race,  religious 
beliefs,  colour,  gender,  physical  disability,  mental  disability,  age, 
ancestry  or  place  of  origin,  and 

(d)  to  encourage  and  co-ordinate  both  public  and  private  human 
rights  programs  and  activities. 


These  are  functions  bestowed  upon  the  Commission,  not  the 
Minister  or  members  of  his  department.  The  independence  of  the 
Commission  from  the  functions  of  the  Minister  is  buttressed  by  s.l6(2) 
which  empowers  the  Commission  to  delegate  certain  of  its  functions 
and  duties  to  its  members  or  employees.  Section  16(2)  provides: 

•  The  Commission  may  delegate  in  writing  to  one  or  more  of  its 
members  or  employees  any  of  its  functions  or  duties,  except 
the  power  to  make  regulations  delegated  to  it  under  s.13(2). 

It  is  for  the  Commission,  not  the  Minister,  to  detemiine  how 
duties  will  be  allocated  to  carry  out  the  functions  assigned  to  the 
Commission. 

Section  17  provides  for  the  appointment  of  a  Director  and  any 
other  employees  in  the  following  temis: 

•  In  accordance  with  the  Public  Service  Act,  there  may  be 
appointed  a  Director  of  the  Commission  and  any  other 
employees  required  for  the  purpose  of  enabling  the  Commission 
to  carry  on  the  administration  of  the  Act. 

When  s.  16(b)  and  s.17  are  read  together  it  is  clear  that  the  duties 
and  functions  to  be  perfonned  by  the  Director  and  other  employees 
appointed  "for  the  purpose  of  enabling  the  Commission  to  carry  on 
the  administration  of  this  Act"  are  to  be  detemiined  by  the  Commis- 
sion. Given  the  Commission's  power  to  delegate  functions  or  duties 
in  s.  16(b)  and  the  Commission's  overall  responsibility  for  the  a<±riinis- 
tration  of  the  Act  in  s.15,  it  is  clear  the  Commission  is  responsible  for 
managing  the  affairs  of  the  Commission.  This  is  not  the  role  of  the 
Minister. 

Pursuant  to  s.18  the  Commission  is  required  to  report  annually  to 
the  Minister  and  the  Minister  is  required  to  lay  a  copy  of  the  report 
before  the  Legislative  Assembly. 

Section  18  provides: 

18(1)  The  Commission  shall  after  the  end  of  each  year  prepare  and 
submit  to  the  Minister  a  report  of  its  activities  during  that  year, 
including  a  survey  of  all  complaints  and  prosecutions  under 
this  Act  and  any  other  information  the  Minister  may  require. 

(2)  When  the  report  is  received  by  him,  the  Minister  shall  lay  a 
copy  of  it  before  the  Legislative  Assembly  if  it  is  in  session  and 
if  not,  within  15  days  after  the  beginning  of  the  next  ensuing 
session. 

Section  18(1)  requires  the  Commission  to  report  on  its  activities 
and  empowers  the  Minister  to  request  additional  information.  The 


role  of  the  Minister  is  limited  to  receiving  the  report  and  requesting 
information,  and  then  laying  the  report  before  the  Legislative  Assem- 
bly. The  Minister  functions  as  a  conduit  between  the  Commission  and 
the  Legislative  Assembly.  The  Minister  is  responsible  for  the  adminis- 
tration of  the  Act  in  the  sense  that  he  is  to  carry  out  this  reporting 
function. 

The  relative  roles  of  the  Commission  and  the  Minister  in  the 
enforcement  sections  of  the  Act  are  also  important  to  understand.  The 
Minister  is  mentioned  only  three  times  in  the  enforcement  sections. 

In  s.27(l)  the  Minister  is  empowered  to  receive  a  report  from  the 
Commission  in  the  following  terms: 

27(1)  If  the  Commission  is  unable  to  effect  a  settlement  of  the  matter 
complained  of,  it  shall  report  to  the  Minister  and  may,  in  its 
discretion,  direct  that  a  formal  inquiry  into  the  matter  be  held 
by  a  Board  of  Inquiry. 

This  is  a  critical  section  for  it  makes  clear  that  the  Commission  has 
the  power  to  direct  a  matter  to  a  Board  of  Inquiry.  This  means  that  the 
Commission  has  a  role  to  play  in  interpreting  the  Act,  for  the  Commis- 
sion must  decide  what  settlement  terms  it  will  find  acceptable.  Implicit 
in  carrying  out  this  function  is  deciding  what  the  Act  means,  and  what 
conduct  it  prohibits.  If  the  Commission  is  unable  to  settle  a  complaint 
based  on  its  interpretation  it  may  direct  the  matter  to  a  Board  of 
Inquiry  for  a  binding  determination.  This  power  of  the  Commission 
to  interpret  and  apply  the  Act  is  crucial  to  its  role. 

In  coming  to  its  conclusions  about  the  proper  interpretation  of  its 
constituent  statute  the  Commission  is  empowered  and  required  to 
take  into  consideration  the  decisions  of  boards  of  inquiry  and  the 
courts  in  interpreting  human  rights  legislation  and  the  Charter  of 
Rights  and  Freedoms.  The  Commission  must  undertake  such  con- 
siderations in  order  to  determine  the  scope  of  the  protection  afforded 
by  the  IRPA  Furthermore,  the  decisions  of  the  Commission  on  matters 
of  interpretation  are  effectively  final  unless  such  issues  are  directed  to 
a  Board  of  Inquiry. 

Cases  involving  a  controversial  interpretation  of  the  IRPA  by  the 
Commission  are  likely  to  be  directed  to  boards  of  inquiry,  either  by 
the  Commission  or  the  Minister.  Boards  of  inquiry  are  the  designated 
forum  for  finally  resolving  differences  of  opinion  about  the  interpreta- 
tion of  the  IRPA. 

For  example,  if  the  Commission  were  to  interpret  the  IRPA  as 
extending  protection  to  sexual  orientation,  the  Commission  might  an- 
nounce that  was  its  interpretation  and  receive  complaints.  If  this 
interpretation  generated  substantial  controversy,  and  if  the  Commis- 


sion  were  unable  to  effect  settlement  of  a  complaint,  the  Commission 
might  decide  to  direct  the  matter  to  a  Board  of  Inquiry.  The  Minister 
would  have  the  option  of  directing  a  Board  of  Inquiry  if  the  Commis- 
sion  did  not  do  so.  The  Board  of  Inquiry  would  then  have  full 
authority  to  consider  all  relevant  arguments  based  on  the  IRPA  and 
the  Charter  of  Rights  and  Freedoms. 

The  Supreme  Court  of  Canada  has  now  determined  that  quasi- 
judicial  bodies  such  as  boards  of  inquiry  have  jurisdiction  to  interpret 
and  apply  the  Charter. 

In  Cuddy  Chicks  Ltd.  v.  Ontario  Labour  Relations  Board,  [1991] 
2  S.C.R.  5,  LaForest  J.  put  the  matter  succinctly.  He  said  at  p.14: 

•  An  administrative  tribunal  which  has  been  given  the  power  to 
interpret  law  holds  a  concomitant  power  to  determine  whether 
that  law  is  constitutionally  valid. 

He  found  that  this  conclusion  flowed  from  the  principle  of  su- 
premacy of  the  Constitution  as  found  in  s.52(l)  of  the  Constitution 
Act,  1982.1  In  Cuddy  Chicks  the  Ontario  Labour  Relations  Board  was 
called  on  to  decide  whether  the  denial  of  trade  union  rights  to  agricul- 
tural workers  was  constitutionally  valid.  The  question  arose  in  the 
course  of  a  certification  application  brought  by  a  union  on  behalf  of 
the  agricultural  workers.  The  Board  had  to  answer  the  constitutional 
question  before  it  could  decide  if  it  had  jurisdiction  to  consider  the 
certification  application. 

I  have  attached  that  portion  of  the  Chapter  dealing  with  the 
power  of  tribunals  to  interpret  the  Charter  which  I  wrote  for  the 
forthcoming  edition  of  deVillars  Jones,  Principles  of  Administrative 
Law,  as  an  Appendix.  The  considerations  contained  in  the  chapter 
elaborate  upon  the  general  point  made  above. 

Section  27(2)  empowers  the  Minister  to  establish  a  Board  of 
Inquiry  in  the  following  terms: 

•  If  the  Commission  does  not  make  a  direction  under  subsection 
(1),  the  Minister  may,  in  his  discretion,  direct  that  the  inquiry 
be  held. 

The  Minister's  power  to  establish  a  Board  of  Inquiry  arises  only 
where  the  Commission  is  unable  to  effect  a  settlement  of  the  com- 
plaint and  the  Commission  itself  does  not  direct  the  Board  of  Inquiry 
be  held.  The  Minister's  power  is  thus  contingent  upon  the  action  of 
the  Commission. 


Section  27(3)  empowers  the  Minister  to  appoint  the  members  of 
a  Board  of  Inquiry  in  the  following  terms: 

•  A  Board  of  Inquiry  under  subsection  (1)  or  (2)  shall  consist  of 
one  or  more  persons  appointed  by  the  Minister  and  he  shall 
communicate  the  names  of  the  members  of  the  board  to  the 
persons  referred  to  in  section  29(1). 

The  role  of  the  Minister  in  enforcing  the  Act  is  thus  very  limited. 
He  is  to  receive  a  report  when  the  Commission  is  unable  to  effect  a 
settlement,  he  may  direct  that  a  Board  of  Inquiry  be  held  when  the 
Commission  has  not  so  directed,  and  he  may  appoint  the  members  of 
die  Board. 

All  of  the  other  functions  and  duties  relating  to  the  enforcement 
of  complaints  are  conferred  upon  the  Commission  and  ultimately,  if 
one  is  appointed,  a  Board  of  Inquiry.  The  Commission  is  required  to 
investigate  complaints  and  is  required  to  endeavour  to  effect  settle- 
ment of  complaints  (s.20(l));  the  Commission  may  dismiss  a  com- 
plaint which  in  its  opinion  is  without  merit  (s.20(4));  the  Commission 
may  make  recommendations  to  die  parties  to  setde  complaints  (s.2(X5)). 
Persons  authorized  by  the  Commission  have  extensive  powers  to  in- 
vestigate complaints,  including,  the  right  to  enter  land  or  premises 
(s.21(a));  demand  production  of  employment  applications,  payrolls, 
records,  documents,  writings  and  papers  that  are  or  may  be  relevant  to 
the  investigation  of  the  complaint  (s.21(b));  bring  an  application  to  a 
judge  of  the  Court  of  Queen's  bench  for  an  order  to  enforce  compli- 
ance with  s.2(b)  or  (c),  (s.23).  In  the  event  a  Board  of  Inquiry  is 
directed,  die  Commission  has  carriage  of  the  proceedings  before  the 
Board  of  Inquiry.  Finally,  members  of  the  Commission,  the  Director 
of  the  Commission  and  employees  of  the  Commission  cannot  be 
required  by  any  court  to  give  evidence  relative  to  infoniiation  ob- 
tained for  the  purposes  of  die  Act  (s.35). 

Taking  all  of  these  provisions  together  it  is  clear  diat  die  Commis- 
sion is  charged  with  statutory  authority  for  the  overall  supervision  of 
the  Act  up  to  the  point  a  Board  of  Inquiry  is  appointed.  Even  dien  the 
Commission  has  the  responsibility  of  carrying  the  complaint  forward. 
The  role  of  the  Commission  is  intrinsically  linked  with  promoting  die 
objectives  of  the  Act  as  it  understands  them.  This  means  the  Commis- 
sion must  interpret  the  Act  on  a  day  to  day  basis  in  order  to  decide 
whether  complaints  have  merit  or  not  and  to  decide  whether  a  Board 
of  Inquiry  should  be  appointed  to  decide  contentious  issues  of  inter- 
pretation. 

By  comparison,  the  Minister's  role  is  very  limited.  He  does  not 
have  authority  to  carry  out  the  functions  of  the  Commission.  His  role 
is  to  receive  reports  from  the  Commission  and  to  appoint  a  Board  of 
Inquiry  when,  and  if,  the  Commission  decides  not  to  do  so,  and  to 


appoint  the  members  of  a  Board  of  Inquiry.  The  principle  role  of 
protecting  and  promoting  human  rights  under  the  Act  is  conferred 
upon  the  Commission,  not  the  Minister.  The  Minister  has  no  power  to 
over-rule  or  second-guess  the  manner  in  which  the  Commission  exer- 
cises its  statutory  mandate.  There  is  no  provision  for  the  removal  of 
Commissioners  and  the  Minister  certainly  has  no  power  to  remove 
them  because  he  does  not  like  the  way  they  are  carrying  out  their 
functions. 

While  it  is  true  that  the  Commission  does  not  enjoy  the  same 
guarantee  of  independence  from  governmental  or  ministerial  interfer- 
ence as  does  the  Ombudsman,  or  the  Commissions  in  the  Northwest 
Territories,  the  Yukon,  or  Quebec,  there  is  still  considerable  indepen- 
dence guaranteed  by  the  IRPA  The  Commission  is  not  simply  a 
routine  department  of  government.  It  is  unlike  all  the  others.  Given 
the  primacy  of  the  IRPA,  and  the  fact  the  Crown  and  its  agents  are 
themselves  bound  by  the  Act,  and  subject  to  investigation  by  the 
Commission,  the  Commission  enjoys  primacy  among  government 
departments  and  agencies.  The  IRPA  does  not  give  the  Minister  any 
authority  to  oversee  the  Commission.  For  example,  he  has  no  power 
to  remove  or  dismiss  or  discipline  the  Commissioners.  Furthemiore, 
he  has  no  power  to  control  the  Commissioners  and  the  Commission 
staff.  By  setting  out  die  Commission's  exclusive  functions  in  the  way  it 
has,  the  IRPA  essentially  mandates  that  the  Commission's  operations 
will  be  independent  of  the  government  of  the  day. 

Conclusion 

The  noble  objects  of  the  IRPA  can  best  be  obtained  by  the 
cooperation  of  the  Commission  and  the  Government  of  the  day.  This 
would  be  true  under  any  legislative  formula. 

I  have  concluded  that  the  IRPA  does  call  for  a  separation  of 
functions  between  the  Minister  and  the  Commission,  and  I  am  of  the 
opinion  that  there  are  overriding  policy  considerations  which  favour 
an  interpretation  of  the  IRPA  which  will  preserve  the  independence  of 
the  Commission.  Nevertheless,  the  legislative  model  of  the  IRPA  does 
not  go  as  far  as  it  should  in  guaranteeing  independence.  In  my 
opinion,  serious  consideration  should  be  given  to  adopting  the  legisla- 
tive model  found  in  the  Ombudsman  Act.  This  is  a  model  which  is 
internationally  recognized  as  guaranteeing  independence  in  the  con- 
text of  a  Parliamentary  system  of  government. 


Appendix  to  Legal  Opinion  of  Timothy  J.  Christian,  Q.C. 

Excerpt  from  T.  J.  Christian,  "The  Charter  and  Administrative 
Law"  in  deVillars  Jones,  Principles  of  Administrative  Law,  forthcom- 
ing, 

Which  tribunals  may  grant  Charter  remedies? 

A  question  of  fundamental  importance  which  the  Supreme  Court 
of  Canada  has  now  answered  is  what  sort  of  tribunals  may  interpret 
the  Charter  or  grant  Charter  remedies.  In  Cuddy  Chicks  Ltd.  v. 
Ontario  Labour  Relations  Boarc?  LaForest).  put  the  matter  succinctly. 
He  said  at  p.  14: 

•  An  administrative  tribunal  which  has  been  given  the  power  to 
interpret  law  holds  a  concomitant  power  to  detemiine  whether 
that  law  is  constitutionally  valid. 

He  found  that  this  conclusion  flowed  from  the  principle  of 
supremacy  of  the  Constitution  as  found  in  s.52(l)  of  the  Constitu- 
tion Act,  1982.3  In  Cuddy  Chicks  the  Ontario  Labour  Relations  Board 
was  called  on  to  decide  whether  the  denial  of  trade  unions  rights  to 
agricultural  workers  was  constiaitionally  valid.  The  question  arose  in 
the  course  of  a  certification  application  brought  by  a  union  on  behalf 
of  the  agricultural  workers.  The  Board  had  to  answer  the  constitu- 
tional question  before  it  could  decide  if  it  had  jurisdiction  to  consider 
the  certification  application. 

In  determining  that  the  labour  relations  board  had  jurisdiction  to 
deal  with  the  constitutional  question,  LaForest  J.  noted  that  s.52(l) 
does  not  expressly  confer  such  power  on  administrative  tribunals. 
Instead,  this  power  was  conferred  by  the  enabling  statute  which  gave 
the  Board  authority  to  decide  questions  of  law.  Section  106(1)  of  the 
Labour  Relations  Act  provided  that  the  Board  had  exclusive  jurisdic- 
tion "to  determine  all  questions  of  fact  or  law  that  arise  in  any  matter 
before  it."  LaForest  J.  held  that  this  power  to  detemiine  questions  of 
law  extended  to  questions  such  as  whether  a  law  violates  the  Char- 
ter.4 

In  coming  to  this  conclusion  LaForest  J.  noted  at  p.  14: 

•  The  authority  to  decide  must  have  been  conferred  by  the 
administrative  tribunal's  enabling  statute.  This  fundamental 
principle  holds  true  regardless  of  the  issue  before  the 
administrative  body.  Thus,  a  tribunal  prepared  to  address  a 
Charter  issue  must  already  have  jurisdiction  over  the  whole 
of  the  matter  before  it,  namely,  the  parties,  subject  matter,  and 
remedy  sought.  While  this  analytical  framework  mirrors  the 
requirements  for  a  court  of  competent  jurisdiction  under  s.  24(1) 
of  the  Charter  as  outlined  in  Mills  v.  The  queen,  supra,  as  was 


the  case  in  Douglas  College,  it  is  unnecessary  to  have  recourse 
to  s.24(l)  to  determine  whether  the  Board  has  jurisdiction  over 
Charter  issues.  An  administrative  tribunal  need  not  meet  the 
definition  of  court  of  competent  jurisdiction  in  s.24(l)  of  the 
Charter  in  order  to  have  the  necessary  authority  to  subject  its 
enabling  statute  to  Charter  scrutiny.  In  the  present  case,  the 
relevant  inquiry  is  not  whether  the  tribunal  is  a  "court"  but 
whether  the  legislature  intended  to  confer  on  the  tribunal  the 
power  to  interpret  and  apply  the  Charter.5 

The  Court  held  that  the  Board  did  not  have  a  general  jurisdiction 
to  deal  with  constitutional  questions  but  did  have  power  to  decide 
constitutional  matters  which  arose  in  its  regulatory  context.  The  nature 
of  its  jurisdiction  was  limited. 

It  could  not  make  formal  declarations  of  invalidity  but  could  only 
treat  an  impeached  provision  as  invalid  in  the  matter  before  the  Board. 
Such  decisions  of  boards  are  not  binding  legal  precedents.  Further- 
more, administrative  tribunals  have  no  rights  to  be  wrong  about  con- 
stitutional matters  and  they  cannot  expect  judicial  deference  to  their 
constitutional  detemiinations. 

The  Court  has  considered  the  jurisdiction  to  answer  constitutional 
questions  of  a  tribunal  not  empowered  with  an  exclusive  jurisdiction 
privative  clause.  In  Tetrault-Gadoury  v.  Canadian  Employment  and 
Immigration  Commission6  the  Court  dealt  with  the  power  of  a  Board 
of  Referees  to  interpret  the  Charter.  The  Board  of  Referees  did  not 
have  the  exclusive  jurisdiction  to  decide  questions  of  fact  or  law  as  did 
the  Board  in  Cuddy  Chicks.  The  Court  decided  that  where  the  legisla- 
ture has  not  expressly  cloaked  a  tribunal  with  jurisdiction  to  decided 
questions  of  law  and,  by  implication,  to  undertake  Charter  interpre- 
tation, it  is  necessary  to  examine  other  factors.  Here  the  Court  found 
that  the  statutory  appellate  authority,  the  Umpire,  not  the  Board  of 
Referees,  had  jurisdiction  to  decide  any  questions  of  fact  or  law.  A 
further  provision  in  the  Act  contemplated  what  would  happen  if  an 
Umpire  should  find  a  provision  in  the  Act  to  be  ultra  vires.  Consider- 
ing these  provisions,  the  Court  was  of  the  view  that  the  power  to 
interpret  law  had  not  been  conferred  on  the  Board  of  Referees.  De- 
spite the  practical  capability  of  the  Board  of  Referees  to  answer  such 
questions,  the  Court  held  that  the  particular  legislative  scheme  con- 
templated that  constitutional  questions  would  be  decided  by  the  Um- 
pire. LaForest  disposed  of  the  matter  at  p.36  in  the  following  terms: 

...where,  as  here,  the  legislature  has  provided  the  litigant  with  the 
possibility  of  an  administrative  appeal  before  a  body  which 
has  the  power  to  consider  the  constitutional  arguments,  the 
need  for  a  determination  of  the  constitutional  issue  by  the 
tribunal  of  original  jurisdiction  is  clearly  not  as  great. 


The  Court  has  also  considered  whether  labour  arbitrators  are 
required  to  take  the  Charter  into  consideration  in  interpreting  collec- 
tive agreements.  In  Slaight  Communications  Inc.  v.  Davidson7  the 
order  of  an  arbitrator  appointed  by  the  Minister  of  Labour  was  alleged 
to  infringe  the  employer's  Charter  right  to  freedom  of  expression. 
Under  the  statute  the  Minister  was  empowered  to  appoint  an  arbitrator 
who  had  a  number  of  discretionary  powers.  According  to  LaForest  J.: 

•  The  arbitrator  was,  therefore,  part  of  the  governmental 
administrative  machinery  for  effecting  the  specific  purpose  of 
the  statute.  It  would  be  strange  if  the  legislature  and  the 
government  could  evade  their  Charter  responsibility  by 
appointing  a  person  to  carry  out  the  purposes  of  the  statue. 
Section  65.5(9Xc)  was,  therefore,  "interpreted  as  conferring  on 
the  adjudicator  a  power  to  require  the  employer  to  do  in  order 
to  remedy  or  counteract  any  consequence  of  the  dismissal" 
that  is  consistent  with  the  Charter.  The  close  nexus  between 
the  statute  and  the  legislative  scheme  and  governmental 
administration  is  immediately  obvious. 

The  Court  has  also  dealt  with  the  jurisdiction  of  labour  arbitrators 
to  decide  Charter  issues.  In  Douglas/Kwantlen  Faculty  Association 
v.  Douglas  College,  supra,  after  deciding  that  the  community  college 
was  a  governmental  actor  and  that  the  collective  agreement  was  "law" 
subject  to  the  Charter,  LaForest  J.  went  on  to  find  that  the  arbitrator 
charged  with  interpreting  the  collective  agreement  was  bound  to  ap- 
ply the  Charter.  At  p.597  he  observed  that  "there  cannot  be  a  Consti- 
tution for  arbitrators  and  another  for  the  courts." 

In  this  case  the  arbitrator  was  acting  pursuant  to  s.98  of  the  Labour 
Code  which  granted  express  authority  to  provide  a  final  and  con- 
clusive settlement  of  a  dispute  arising  under  a  collective  agreement". 
Under  the  section  arbitrators  had  a  full  range  of  remedies  at  their 
disposal.  LaForest  J.  was  of  the  view  that  the  section  empowered  and 
required  arbitrators  to  interpret  collective  agreements  consistently  with 
any  statutes  affecting  the  employment  relationship,  including  the  Char- 
ter. LaForest  J.  said  at  p.596: 

•  The  question  here  is  whether  an  arbitrator  in  deciding  a 
grievance  under  a  collective  agreement  may  apply  the  Charter 
and  grant  the  relief  sought  for  its  breach.  I  have  no  doubt  that 
he  can. 

In  deciding  what  power  an  inferior  tribunal  has  to  interpret  or 
apply  the  Charter  it  appears  the  Court  will  carefully  examine  the 
statutory  mandate  of  the  tribunal.  Where  the  tribunal  has  an  express 
power  to  make  final  and  binding,  or  exclusive,  determinations  of  legal 
questions,  its  jurisdiction  will  extend  to  the  Charter.  This  power  to 
interpret  and  apply  the  Constitution  is  analogous  to  a  tribunal's  au- 


thority  to  decide  any  interpretive  issues  arising  out  of  any  statutes  that 
touch  upon  matters  within  its  jurisdiction.  It  is  clear  that  the  jurisdiction 
in  a  tribunal  to  answer  Constitutional  questions  is  not  large  and  gen- 
eral but  narrow  and  particular.  The  question  must  arise  within  the 
bounds  of  the  tribunal's  initial  jurisdiction  and  the  tribunal  must  have 
authority  over  the  parties,  subject  matter  and  the  remedy  sought.  Where 
there  is  no  express  statutory  authorization  to  deal  with  questions  of 
law,  or  where  other  tribunals,  in  an  overall  statutory  scheme,  have 
been  assigned  such  powers,  the  Courts  will  restrict  the  tribunals  from 
answering  Charter  questions. 

It  is  clear  that  even  where  a  tribunal  has  the  authority  to  answer  a 
Constitutional  question  or  to  apply  a  Charter  remedy,  there  will  be 
no  judicial  deference  to  the  decision  of  the  tribunal.  In  such  cases  the 
superior  Courts  have  a  responsibility  to  ensure  that  the  Constitution  is 
correctly  interpreted  and  applied,  and  the  decisions  of  inferior  tribu- 
nals must  be  right  in  law,  and  not  merely  one  reasonable  possible 
response. 

Footnotes 

1 52.(1)  Hie  Constitution  of  Canada  is  the  supreme  law  of  Canada,  and  any 
law  that  is  inconsistent  with  the  provisions  of  the  Constitution  is,  to  the 
effect  of  the  inconsistency,  of  no  force  or  effect. 

21[1991]  2  S.C.R.  5. 

352.(1)  The  Constitution  of  Canada  is  the  supreme  law  of  Canada,  and 
any  law  that  is  inconsistent  with  the  provisions  of  the  Constitution  is,  to 
the  effect  of  the  inconsistency,  of  nor  force  or  effect. 

4id.  at  p.15 

5In  her  concurring  judgement,  Wilson  J.  wrote  that  the  absence  of  legisla- 
tive authority  to  deal  with  the  Charter  may  not  be  determinative  and  that 
they  may  be  other  sources  of  authority,  including  s.24(l),  upon  which 
the  jurisdiction  of  administrative  tribunals  to  deal  with  Charter  issues  may 
be  founded,  id.  at  p.20. 

6[1991]2S.C.R.22. 


7[1989]1S.C.R.1038. 
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